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I do allow the Reprinting the 
COMMON LAW EPIJITOMIZD. 


as It 1s now CorreQted and Inlarged, 


Fra: North. 


| 


T H E 


COMMON LAW 


EPITOMITIZD: 


WITH | 
Directions how to Proſecute 


and Defend Perſonal Aions, 


Very uſeful for all Lawyers, Juſtices of 
"PEACE , and Gentlemen. 


To which is annexed 
The nature of a Writ of ERROR, and the 
general proceedings thereupon. 


W.1 TH 
A EP TABLE tor the calie finding out of 


every paiticular. 


By IWilliam Gliſſon and Anthony Gullton, 


Efquires, Bariſters at Law. 


— 


The Second Edition ; 1eviſed,explained,and much ex- 
©: Jorges by W. S. of the Inner-Temple, Eſquire, 


— 


Good communicated doubles ir ſelf, 
w———— 0 nem 


Nunc fine Lite ſults, nec fine Lege poteſt. 


L-Q-N: D:0-N; 


Printed by the Alſigns of Rich.and Few. Athins Eſq; 
for Hen. Brome and Tho. Baſſet ; and are to be fold by 7g. 
Burrel at the Golden-Ballunder St.Dan{tans Church, and 
_ George Downesar the three Flower de Luces over againit 
St. Dun/tans Church in F leetſrreet, 1679. 
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s The Epiſtle Dedicatory, 


| | TFT O:T HEB | 
| Profeſſors & PraGiters 
| Or 2 RF 


COMMON LAW 
ORG 4 
ENGLAND. 
Candid Reader. 
FW Hs Trait in French was be- 
L queathed to me by an alliance, Wil- 
liam Gliffon Eſquire deceaſed, which [ 
| have tranſlated into our own Language 
for the Commun benefit of all. [ am 
not ſingular in it, for daily experience 
manifests the contrary : neither 3s is a 
| Novelty for Law- books to appear inthis 
] dreſs. Antiquity may be pleaded, Sr, 
| Ai 3 -----. Germin- 


The Epiſtle Dedicatory, 
Germin Perkins, Stanford, Cromp- 
ton, Lamberr,, Sir Henry Finch. 
| Dalton, and divers others have in for- 
mer days troden this path. My deſires 
are that it may not be peruſed by thoſe who 
read only to fault, what they cannot 
mend, but by thoſe whoſe judicious Pen 
will correfi the errors as Copnizances of = 
humane frailty, I wiſh it ſucceſsful to 
all, be be Pleader or Praftifer ; and 
that the Common Law of England may 

ſhine forth in theſe Cloudy, and Eclip- 
fed days, is the Prayer of him who is 


ve :hie Tune, A WVeetl-wiſher 
ſanuiry 202% 
21658, Fw #0 the Laws 


To the READER. 


Ingenuous Read er, 


"Heſe enſuing Lines were not fixed 1 
this Treatiſe to commena its worth 
unto thee; for, if I can judpe right!y, it needs 
them noc, as I doubt not but thou wilt con? 
feſs upon the peruſal of it. And this made me 
ſome years paſt take ſome pains in correGing 
many Errataes of the Preſs, and explaining 
many obſcurities I met with; andin ſhew- 
ing the reaſon of the Law in many places, 
without any other aimthan my own private 
ſatisfaction. But ſince that underitanding 
an intent of Re-printing of the Copy, I 
thought 1t not amiſs to impart what | had 
Gone to the Undertakers thereof ; not only 
for their benefit, bur for the Readers clea: 
rer jaformation, and eafier underſtanding of 
the greater variety of the matrers therein 
contained, and in the former Edition very 
briefly, ana in many places obſcurely ſer 
forth, If my pains herein may prove pro- 
fitable to any, 1 ſha!l think it we!l b?ſRtow- 
ed; Moe I ſhall reſt ſatisfied with this 
perſwaſlion , That neither the Printers nor 
Readers can be prejudiced by theſe wy 
weil intended endeavours. 


A4 Wi [li as n Sine: 


= 


THE 


GON TEN-L 


() q + WD - 3 
Accompt. - - + | 8. Quare Hmpcdit,ne 
Cale Aſſumplit _ admittas,quare non 
. Trover. admilit, quare in» 
- Covenant. cumbravit. 
. Detinue. 9. Keplevin. 
D=h Io.Irecfpaſs. 
: Exe - DE 6 | 11. Error, 


VV oereia is prainty ſet dewn axd demonſtrated 


if 


0 


What their ſeveral naturcs are, 


. How many fold they are. 


3 

I 
J- 
5 


ny 
[ 


In what Court they molt properly lye, 
- W3o may bett bring chem. 

Againſt whom they ] lyC. 

For what caulcs tney Ilye. 


7. What be good Pleas and Barrs tothe ſeveral 


Attions. 


5. What Judgements and Executions may be 


fLVER IN tm, 


The 


The 'F-A*'BEE: 


Account. 
Ceonnt, | Fol.1 
Account agaiuft a Guardian in Soccage, 
In what Court Account lieth againſt a Guardian in Soccage, 1 
Who ſhall have a Writ againit Guardian in Soccage, 
Again(t what perſon Account liethas Guardian in Soccage, 3 
For what things Account lieth, 4. 
The Account againſt a Guardian Saccage, 5 
The Proceſ againſt a Guardian Soccage, 1. before appearance, 
2. after appearance, 
bar by a Guardia# in Soccage, 1.to the Aciton of Account, 
2: before Auditors, 
The Judgment 2painf a Guardian in Soccage, 1.of Account. 


Bu 


to 


2. to recover the thing. ib. 
Execution againſt a Guardian in Soccage, 1. per Common 
Law, 2. per Statute Law, - 5 
Ex partetalis, Ib. 
Account again(t a baily, 1. of a Court or Hundred, 2, of a 
Mannor-bouſe.&c. | 9 
In what Court it lies againſt a Baily | Ib. 
I bo ſhall have an Account aghinſt 0 Baily, 1. of a Court, 
2. of a Mannor, ibid. 
Againſi whom an Account lieth as Baily, 1, of a Court or 
Hundred, 2. of a Mannor, ec. I2 


For what things Account lieth againſt a Baily, 1. of a Court, 
2. of a Manor, I 4 
The Account agai; uf 2 Þzily, 1.0f. aComt or Hunared , 2 


3 4s 


of a Manor, Go. p 
Tis Write acaink a Bails.” i, of aCourt or Hawdred 3 of 
2 Mannor, ec. | W, 


an 


T ie c Table. 


The Proceſs apainſ a Baily, 1. before appegrance , 2. after 
_ appearance, 1.5 
Bar to a Baily,1.to an Atlion of an Account,2, before Audi- 
POrg. T3 


Tudsment againſt a Baily, 1. of Account, 2. to recover the 
thing, | 


21 
Execution againſt a Baily, I. per: Common Law, 2. per 
Statute Lam, | ibid. 
E x parte tzlis, by a Barly, | 22: 
Account againſt a Receiver, 1. 11 Law, 2.ia Deed, 23 
Againſt whom Account lies as Receiver, | 26 
For what things Account lieth againſt a Receiver, 2 
The Acconnt againſt a Receiver, 1.by others bands, 2.by bis 
own bands, ibid. 


The Fadgment againft a Receiver, 1, of Account, 2. of a 


Receiver 


37 

The Writ 2g aint a Receiver, 38 
Fhe Proceſs againit a Receiver, 1. before appearance, 2. ifier. 

59. 

Bar by a Receiver: 1. to an Aron of Account, 2. before Au- 
F Jen 4.1 


Exits againſt a Receiver, 1» per Common Law, 2, per 
\ - Statme Law. 


45 
Action upon the Calc. 

QUEER Quotuplcx. | Cl 
In what Court it tieth, EN 7 
For dving of wrong t0 the dammzze of another , toucoing 
tings hereditary AT 
Ara To" woom this tet, 49 
Yr what things this &Gton les, oP! 
Ze 1+ T2. | 02 
7 he Pr acefs, 1, before appes ance, 2, after, 19. 
The 7 7 r1ome 1t. | 03 
For what toings it Tier, 1D. 

- 


The Table. 


For doing of wrong to the dammage of another touching his 


body, 69 
For doing a thing to the dammage of another touching bis 
name, which is ſlander, &- 
Foy the dring wrong to the SAOREge of another touching ſits 
in Law, 83 
For ot dring that which ought to be done by the Lars, touch- 
ing a thing hereditary to the dammage of anther, 91 


For not doing of things which ought to be done by the Low. 


#0 the dammage of another concerning Chattels, 95 
For the not doing of a thing which ought to be done 1 by the 
Law, to the dammage of another torching bis body, 56 
For n0t doing of a thing that ought to be dyne by the Law, to 
the lamina 26 of another raching ſuits in Law, 97 
Afumpſit. 


* Or the not doing of @ thing which ought to be dize by the 
agreement ef the party, to the dammage of another 


touching things hereditary, 08 
Afſumplit quid & Quotuplex, ib. 
General bar, Dy. 
For aot doing of a thing, which cugbt to be done by the agree- 

ment of the parties touching Chattel Is, 102 
The Judgment, | * F164 
The Writ, j0:ds 
For mot doing a thing which is to be done Ly agreement touch- 

ing the body, cad r5 
The I rit, 1219 
For not doing a thing wbich it to be done | by agreement of the 

parttes ronching ſuits ; ntay,.--* 116 
For not doing a thing where a mi is bound to do it in one 

manner, and he doth it in another, 1btd. 
For negligent ſuffering a thing to be done to the dammage «f 

exaber, 117 


Dat 


16 Table. 

Far, | 115 
For decett s T barg a? 1s, and agreements with warrant, I22 
For deceit 11 bargains, and agreements without warranty,12 4 


Tl 


Trovcr and Conveilion, 


MW nid & (Quotuplex, | 135 
3 / Of what things it lies, 126 
Covenant, 


FJ N what Court Covenant lies, 1. perfonal, 2.,real, 131 
? 


5 
3 Who ſhall have a Covenant, 1. perſonal. 2. real, 132 
Againſt whom Covenant lies, 1. perſonal, 2, real, 137 
ibe Cornt in Covenant, 1. perſonal, 2.'real, 145 
Birit an Covenant, I, perſonal. 2. real. T 47 
the Procefiin Covenant, 1, before appearance, 2. after, 148- 
Bar in Covenant, 2 . perſonal. 2. real, Ss 149 
Tudement in Covenaiit, 1. perſonal, 2.real, 150 
Dctinue. 


(JS uid, | 154 
L Jjotuplex, - .. ib, 


Is what Fed detinue thee, 1. of Chattels, 2. of Deeds for 

> Gnas. 135 
JW bo frall have a Detinue, 1,of Chattels, 2. 'f Deeds bid. 
Hgainſt whom Detinze Jics, 1.0f Chattels, 2. of Deeds, 163 
or what things Detinue lies, 1.of Chactels,. 2, 2. of Deeds: 


| 167 
Comnt in Detizne, 1. of Chattels,2. if Deeds, 169 
iveIWrit in Detinue, 1. of Chattels, 2.of Deeds, 173 


—_ 


The Proceſs in Detinae , 1. b:fore appearance, 2. dfter, 


174 

; : bs p 4 » * C 

Toe Garniſhment in Detinue, 1. of Chatiels, 2. of Deed;, 
175 


F.ytey- 


The Table, 
Enterpleader in Detinue, '1. Of Chattels. 2. Of Deeds.176 
Bar in Detinue. 1, Of Chattels. 2. Of Deeds. "0 
Execution in Detinue. 1, Of the Defendant, 2. againft 
The Judgment in; Detinue. 1. Of Chattels. 2.Of Deeds. 182. 
the Garniſhee., 3. of what Lands. 4. of what Goods. 132 


Debt. 
Ebt, in what Court it lies. 


The Count in Quare Impedit. 


ISL 
I ho (hall have Debt.  I'93 
Againſt whom Devr lies. 202 
For what things Debt les. 216 
Fudgment in Debt. 227 
The Writ in Debt, 1, in the County, % in Com. Ban. 
| 234 
Y; The Proceſs in Debt. 1. before appearance. 2 after. $44 
The Bar ia Debt. - 240 
The Judgment in Debt. 265 
Execution in Dcbt. : 269 
Ejcctment, | 
N what Court it lies, 272 
I ho hall have an Ejecione firme. 273 
Again{t whom Fjetiment lies, 276 
Of what things an Ejecd ment lies, 278. 
1he Count generally. 28y 
The Writ. 282 
The Proceſs. 1. before appearance, 2. after. ibid. 
The Bar. 284 
The Judgments : .25Y 
HE Oe Quare I:npcdit, 
Vid, "296 :.:-- 
/ In what Court 1 lies. 2857 
Ibo fhall have a Quare Impedit. 28S 
Againſt whom a Quare Impedit 0zes. 3IL 
Quare Impedit of what diſturbance it lies, 312 
Quarc Impedit of wwat things it lies. I2 


The Table. 
The proceſs in Quiare Impedit, 1. before appearance, 2; of. 


ter. 317 

' Barring Duare Impedit, 1. by the Ordinary, 2 by others. 319 
Good cauſes ef refaſal in a Quare Impedit, 322 
Theſe are not, _ © 1Ds 
Theſe are likewiſe good cauſes of refuſal, 323 
In ſhall plead plenarty, and who not, 327 
Againſt whom plenarty was , i no plea, 32 


Judgement in a Dare Impedit, i. when be ſhall have 
Judgement, 2.0f what things be ſhall have Fudgement.330 
The Writ to the Biſhop, to whom it ſhall be direfied, 334 


Proceſs ia the writ to the Biſhop, 330 
Of what things a man ſhall have Judgement, ib, 
A Writ to the Biſhop and fingle dammages. 33S 
A Writ tothe Biſhop and double dammagetr. | 340 
Single dammages and noF rit to the Biſhop. | ib, 
Double dammages and no writ to the Biſhop, 34T 
Two writs to the B Biſhop, 1D, 
Tn what Court and what Judges have power to award a writ 

to the Biſhop. | 342 
Ne Adnilttas. 
\, 7 Hat perſon ſpall have it. 343 
1n what caſes it lies, | i. JÞs 
Ithis what time this ought to be brought. 343 
Tye Frit. | 344 
1he Proceſs, | iD. 
Quare non Admiſit. | 
()7 of wat court this iſſuer, - | 'b, 
What perſon hall have it. 345 
Azatali whom it lies, ib, 
Te woat caſe it lies, | | 346 
The Writ. | | ib. 


The Table. 


The Count. 
The Bar. 
The Judgement. 


Quare Incumbravit. 
ba bal Conrt it ſhall vebrought, 
Is hat perſon ſhall have it, 
Again(t whom tt lies, 
Is what caſes this lies not 
The writ. 
The Count. 
. The Proceſs, 
The bar. 
The judgement. | 
Replevin. 
N what Cowrt it lies, _ 
Who ſhall have a Replevin, 
Againſt whom 4 Replevin lres. 
Of what things a Replevin lies. 
The writ. 
The proceſs, 1. of a man replevied, 2. of chattels. 
Second Deliverance. 
In what caſe a man may diſtrain. 
Of what things a mau may diſtrain. 
hat perſon ſhall diſtrain, 
At what time a man may diſtrain, 
Ir what place a man may diſtraia. 
that diftreſs (hall be ſold. 
IWhat ſhall #os be ſaid 10 be adiſtreſs exceſſive. 
I. The Bar, 


Iho ſhall avow. 


For what things a man may avow. 
Seifin in avowry, in whom it may be alledged, 


2. Juſtification, 3 3* Connfance, 4, Averry. 


519 
38] 
3S4 
386 


r 


GN 


The Table. ge 
By what hands Seifin ſtall be alledged, 386 


In what time Seiſin onght to be aledged, 368 

When it is not requiſite to alledge Seifur | 
What Seifin ſhall be good, ; ib. 
Bar to an Advowry, | 390 
Jpn. 397 

Trefp als. 

| \ Foley Court Treſpaſs lies 405 - 
Ibo (hall have Treſpaſs. 407 
Againſt whom Treſpaſ5 lies. 422 


For what matter Treſpaſs lies, wit. for the doing of wrong 
to the dammage of another 1. Touching Inheritance. 


2, Tone Chattels. 2. Touching the body. 452 
Error. | 
N what Court Error ſhall be redrefſed, 453 
IWho ſhall have a Writ of Error. _ '. 461 
The Writ of Error, 4 4.68 


"” Proceſs in Error , 1. upon @ indg ement in Ircland,. 
. pon a Bill ſealed, 3. judgement in another Court. 


469 
Diminution in Error, 1. by whom, 2. in what caſes, 3. at 
what time. 472 
The aſſignments of Errors, 1. by hom 2. at what t15 6, 
3. upon what Record, 4. of what things. 474 
Barr in Error. | 491 
Tudzement in Error, 1, for the Plaintiff 2. for the Defen- 
dant, 3, for both. 493 - 
Re Fr in Error. 455 


Action 


AUTGOLIENT. 
"Next of Kin. 
BY AQ of Law Guardian in SOCcage d 
A Stranger. 
Cot aCourt or Hundred in Law, C in cafeof a Subject. 
nity : 


of a Mannor-houſe,&c.ia deed. C in caſe of the King, 
By his own adt. 


| By other hands $4 law- Yin caſe of a Subject: 
Recetver py £ 
| By his own hands C in deed Cl caſe of the King. 


Common. Law 


>| 
po - EM arlebridge cap, 17. Againſt a Guardian in Soccage. 
4 M arlebridge cap 2 3, Againſt a Baily vavarant, 
= Weſtma. 2, Cap.23. For Exccutors. 
; 25 Edw,3. cap.5. For Executors of ExCcutors. 
< 3 Edw.3. cap.1i, For Adminiſtrators. 
-Þ | 23. Hen. $.. cap.s. CollefFors tor repair ng of Goals that} 
F-3 account to Juſtices of Peace. 
-o I 2,X 3 Marie cap.8. Apainſt Head-Conftables or Church- 
w w..:dens. | 
3 43 Eli7, + . Overſeers of: the Part I. Accoutit-to 
LC Juſtices of -Peace. 


1 Facobs cap. 9. Againſt: Churchwardens -and Conſtables 
} for Forteitures of Alchoute-keepers LY. Ten! 
'H received. | ' 
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Account aoainſt| 4 Guardia 
in Soccage. 


Iu what Court Account es azainf a Gttts 
aan in Soccave. 
T lies in the County Court or Common. 
Bank. Nat. br,117.h. 

It lies not before the Sherift , 43 Edw. 3. 
fol.21.pl.11,Thorpe : For Brock, Account 1 4.faith, 
the Sheriff cannot athign Auditors, and therefore 
itis in vain to bring the Action before him. 


ad ei A 


Account. 


. A good plca to fay the Land is ancient demein, . 
b<cauſe the reality may come in Ie Coke 
5. part, fol.1o5.A. Aldens caſe. 


hu lies not in the Marſhalſey : Coke 10. part, 
4.5, Marſhallſcy. | 


Who fhall have a Writ againſt Guardian in 
Soecdge, 


The Heir in ward ſhall maintain an Action a- 
ainſt him after the age of 14 years,or at his full 
ge at his cledtion. Littleton $,123. 

But Nat.br.118. b. he ſhall not have it till the 
age of 21 years. Crook fol. 13 1-p!.106. by reaſon 
of the words of the Statute of Marlebridge,cap. 
i7. feil, (cum ad etatem pervenerit ) 3 & 4 Ma- 
rig, Dyer 137.pl.25. New teazres 3.b. 19 Edw, 

3:55: pl.76, 29 Edw. 3.tol.5. pl. 13. Vide Regiſt. 

rigin.136, Lib. Intra. 21. D. $ R.2.Gard. 166. 
IO Rich, . Account 132, DoG,Stud.tol 14d. Ola 
Nat.br 01, A, 

If the Heir in ſuch cafe die before his full age, 
his Executor ſhall maintain an Action of Ac- 
count, Crook 131,pl. 106. becaule it concerns a 
Chatte]. 

Yet note, the Heir in Gavel-kind at 15 years 
brought an Account againfi a Guardian in SO0c-. 
cage, and ſhcws, by the Cuſtome he may alien at 
ſuch age ; and for this cauſe he was awarded to 
Account, per IWelby. 29 Edw.3.tol.5.pl.13. For 
if he may do the greater , he may do the leſs; 
o {ell is more than to take an Account. 

The Exccutor of 3 an Heir ſhall have an Ae- 


count, 


Account, 


cunt, per Weſt.2.cap.23. Littleton 27. A. Crook 
131. pl.106. 

Executor of an Executor ſhall have an Ac- 
count by 25 Edw.3.cap.23.Com.290, 

Filts & Heres Domini defwntii non babebit 
breve de computo, quia pertinet ad executionem ad- 
miniſftrationis bonorum defundi.i\cgilt. Orig.1z 5.b 

A Kecufant ſhall not have an action for any 
thing that is {cized into the hands of the King, 
3 Jac.cap. 5. for the ming, is zccountable to no 
body. 


Againſt what perſon ax Account lieth as 
Guardian 14 Joccage, 


Account lieth againſt any that taxcth the pro- 

fits before the Ward be oj the ws of 14 years, 
Littleton Nat.hr,118.D, 4 Hen.7.6, 10 Hea.6. 7. 
13 Edw.3. Account 77. 29 Ed.3. po 12, 

But it one occvpy and 3fter Guardian in Soc- 
cage recover in right of tne Ward , the party 
{hall not xender an Account to the Heir, for the 
Guardian ought to account for this,27 Edw.; 2:2, 
Gard, 22, and therefore the Account ihall be 
made to the Guardian. 

_ Therecafonis (as it ſeerns) that the Writ doth 
not make mention of the blood.Reg/(t, eOrig. 436,b, 
nclther the Count, Lib. Intra. 

Account lieth not againſt an Executor of a 

Giardian, Littleton. Nam non jacet verſus Execu- 
zores, quia mere pertinet ad Cnram Chriſtianam, 
cognſeere de eomputo reddendo verſus Executorere 
Regift,oig. 135 .b.2 23 Hen,, Dyer 22.p1.145; 

AZ Kut 


Account, 


But if Executors account, an Action of Deb* 
| Hieth for the Arrearages,2 Hen.4.13.pl.2, 

And if the Teftator covenants to account to 
the Heir and doth not, Covenant licth againſi his 
Executor, Regiſt origin.165.b, Nat br.145.H. 

It lies againſt a Woman, 19 H.6.b, Newton. 

It lies againſt the Husband and Wite, 15 E4.3. 
55-P1.76. 


For what things Account lieth. 


It lies for Woods and Under-woods fold, for 
Lands, Tenements, Meadow, Paſture 3 alſo for 
Rents and Services , perquifites of a Court as 
valentiam, Lib.Intra.21.B,& C. 

Marlebridge cap. 17. Reſpondeant de exitibus 
per equalem computationem , ſalvis ipſius cuſtodi- 
bi rationabilibus miſis ſuis. 

For Fines of Copyhold Land granted by one. 
Trin.1 Jac.Com.Banc, Shopland verſus Rider,Rox. 
$53. 
 Forthe iſſues and profits of the Lands : Lite 
tJeton, 

For the Marriage of the Heir , if he marry 
before the Age of fourtcen years: Littleton 
-27;6; | 
If the Marriage be not as great in value as the 
marriage of the Heir; Littleton 27.4. 

No Account for the preſentation of a Churchz 
therefore the Guardian cannot preſent thereunto, 
Nat .br.33.7.28 Edw.3 .89. 29 Edw.3.5.8 Ed, 
Preſcntment 10. , 

- But by Daniel Juſtice, Trin. 1 Fac,' Com, Ban, 
Rog. 


Account. 


Ro2.853. Shopland againſt Rider: the Guardian 
ſhali preſent , if the Heir be not of the age of 
diſcretion. Rs 

It lies for Writings, 32 'Edw. 3. Account 60. 


The Account againſt « Guardian in Soccage. 


The Heir counts, that it was ordained by the 
Common Council of the Land, that the Guar- 
.dian in Soccape ſhould Account, &c. and thew> 
the tenure ſpecially, and that the Defendant had 
the cuſtody of ine Lands, 6c. from fuch a day 
for 12 years cnlaing, and heath not accounted for 
the iſſucs and protits,Gec. and that at fuch a day 
the Heir was at full age. Lib Iurra.21.b.SeG.1,7, 
25 E4.3.4.p1.13..No. Lib Tatra.47 E.Sed.z. 


Toe Virit agatuſt a Guardian in Soccage, 


Rex,&c, fi Afccerit .&c. t#nc ſummon. &c.B, 
ouod fit coram Juſtic.” niſtris, Ec, oftenſum quare 
cum de Comm, Concilio Reani moſiri proviſum ſit, 
quod cuitodes terraram & tenementorum que te- 
nentur in Saccagio heredibus terrarum & tenemens, 
torum. cum ad etaitem pervencrint, reddant ratio- 
nabilem computum ſuum ae exitibus, terris, & te- 
nementis ilits provenient : de tempore quo cuſtodes 
#11; babuerunt, ratione minoris etatis beredis pre- 
dite, idem B.prefato A. rationabilem computun 
ſuum de exitibus provenient, deterris & tenemes- 
tis ſuis in N. que tenentur in Soccagio, & quorum 
cujtodiam idem B. habuit, dum preditius A. injra 
etatem fuit,reddere contradicit ut dicitur. Et ideo, 
@*c. This Writ is founded per /e Star. de Marlebr, 
cap,1 7 .Nat.br. I 1 SA, Regiſt. Orig. I JO, 


A 5 Note, 


F. 


Account. 


Note, this Writ lies againſt ary one that occu- 
pits the Land during the nonage of the Ward, 
wiether it be the parents of the Heir or not, Ree 
giſt.origin.136,b. for it makes no mention of the 
blood, but only of taking the protits. 

The Writ was Rec ceptor denariorum: A good 
plea to the Writ,becauſe he was Guardian in Soc- 
cage, ior otherwiſe he would be twice charged, 
18 Faw. 4.3.p1.17. viz.as a Receiver of his rents 
or profits of the Lands, ard alfoas a Guardian in 
Soccage by the Statute, 


The Proceſs againſt a Guardian is Soecage © | 
f, Befors appearance, 2. After appearance, 


The Proccfs at Common Law before appear- 
ance was but a Dilircfs intinite,Coke 3 part.12.4, 
Her berts Cifc, 

But per Marlebridge cap. 23. a Capiu was gi- 
ven againſt a Baily, and per '* jim, 2.Caf. 11s eXx- 
igend. given againſt a Servant, Baily, Chamber- 
lain, or any other Receiver, Coho 3. part 12. A. 
Herberts Caſe. 

And in Account againſt a Guardian there ſhall 
be a Capras, 29 Eadw.3.5.pl.13. 

But no exigend, becauſe this was given againſt 
a Receiveronly, 17 Edw.,2. Proceſs 203. 17 Fdw. 


3.39.pl.55, Shard, 


If he comes 1a by Capias or difireſs, he ſhall 
be committed to the Fleet, 29 Edw.3.35 pl,63, 

It the Account be adjudged to lie, &c. and he 
EY ay! preſent in Dy Capias Fe computans= 


TX. . 5. 
£58 1 nal ifluect forth 1 Ediy 3-2.pl, To /d ! Hen,7. 


p!. 


Account. 


pl. per Townſhend, Lib, Intra. 18. c. Sef1.2,3, 
In Judgment gud computer :the Plajntift dis, 
his Executors fhall have a Scire faria7 upon the 
Judgment, and it the Defendant come not 1n up= 
on the garnihment or warning, an ex/g2j24, thall 


tne forth, 14 Hen. qr. 


The Bary by a Guaratan in Soreaget 1.Tothe 
 Attion of Account. 2. Feforc - Auditors 17 
aiſcharge —” 


Th.t he had the Cult ody till ſuch a day from 


ſuch a day, and accounted till the tull age of thc 
Plaintiff without that, that he was Guardian þ:- 
fore or after, Lib Iatri2 1.Cap. F2G.2, 


It is a g00d Barr in dl Ciary,: of the Account, 


that he CAPENGEa {0 much tor neccf{arics for the. 


Plaintiff, AP, &e. Littleton. 

No Earr to fay he was not next of Kin, for 
the occupation is the ſubGance, and not the Kin- 
dred, Littleton 29 Eaw. 3.5. pl. 13.22 Edw.3 
11.þ1.S. 4 Hen.7:6.6.10 H.6,7.p1.21.13 Edw.3 
" Account 77. 

That be w-s never Guardian in Succage a prod 
Barr, Lid.Iatra.21.b.Sed.n. | 


The Tndgment agatnſt a Guardian in SICcage, 
1. Of Account. 2. To recover ine thing. 


The Judgment 15,9204 computet, & ideo 14 mi- 
ſericordia, quia prius non Comput avi!  CoRe IT, 
par.z8, A,Metcalfs Caſe, Lib] Tatr.19.P.S:6.1, 

The Judgment i is, Ideo confidera;um et, quad 


A - Dr edit 299 


oo 


Accouint. 


Þ FI ANY. recuperet verſis prefatum M. ko recos 
Vcr a5 much as he 15 found iInArrearages, er 104 
#4 occaſione implacitationts: Coke 11 part 40,4 


Execution 124inff Guardian in SOECApe:TPEC 
£ 074733078 Law, 2, per SFatute Law, 

By the Common Law it was but a Levar? fa- 
cr4s or Fiert facias: Coke 3, part 12, A. Herverts 
Caſe. 

And this only within the year; forif the year 
raficd, he was put to his Action of debt. 


It the Proccfs were not continued, 33 ten. 6, 
40: P1.53. 

Per Wejtm 2.cap.45. Scire factas is given aftcr 
the year. 

Per Weltm. cap. 2.19, Etcgtt 15 given, Coke 3 3- 
par? 12.2, 

Per Marlebridge cap. 23. & Weſtm,2, cap,17. 
Capits Was given i Proceſs and by conſequence. 
Capias ad ſatisfir iendum :; Coke 3epart 12.4, 

Per WWeitm. 2. cap, 11. It an > nb s be- 
fore Avditors be found in Arrearages, he ſhall be 
by them committed to tne next Goal in execu- 
1:00 but then they ought 49 commit him 
torthwith, Coke S, part 119, Þ. Bonhams Caſe, 
27 Hen. 6:5. Com:t7 

m atif an Account be before the Plaintiff , he 
>ht not tro commit him to priſon ; becaule the 


<>, 


45-3 


"> 


Sta tute faitit, before Auditors, 45 Edw.3, 14 tl. 


I x pate talts, 
eftm.2 cap.11, bf Aucitors are aſſigned by 


2h narty, which will not a: low t to the Guardian 
his 


Account. 


his reaſonable allowances , and they charge him 


with the thing he never received,and him com- 


- Mit to priſon, he ſhall have an Ex parte talis,Nat.' 


br.129,F.4 Hea.6.1S. A.pl.3.Regiſt,orige137 b. 

The Writ is returnable betore the Treaſurer 
and Barons of the Exchequer at a certain day, 
and a Scire facias 1s in the Writ , to warn the 
Plaintiff and alſo the Defendant to be there,Nat. 
PAR G,H. Regiſt orige 137 
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Account againſt a Baily , I. of a Court or 
Hunared. 2. of > Mare: houſe,&*c. 


In what Court it lies againſt a Baily. 
2 the County Court : Regiſt. erigin. 135, A. 
at.br.117.b. 

in London before the Sheriffs, Regiſt. orig. 135, 
A&B. 

In the five Ports, Rigift.origin.135,A, 

In Commun Banco, Nat.br.117.b, Regiſt orig. 
135.b. 

Bat Ancient demefn is a good plea to the ju- 
riſdiction,Coke 5. part 105.A. Aldens Cale 3 be- 


caule the Account is - of the ifſucs- and profits of 


the Mannor,s H.6.34.p1.36.2 Ed.4.3.pl.3. 
And the reality by preſumption may come 


' in debate, Hobart Chief Juttice, Hill, 11 Fac, Com, 


Ban. Rot. 254. Cox & Barneſley. 


Who ſhall have an Account againſt a Þaily, 
1, of a Court, 2.0of a Mannor. 
If A. make B. his Baily of his Court or of a 


Hundred + 


16 Account. 


Hundred, he ſhall have an Account againſt him 
Nat.br,1 18. E. 


Us dey- A. having a Bailywick makes B. his Under- 
Bil. Baily, he ſhall have Account apainlt B, 3 Egw, 

bl ad CE In. | 
Pipity A, makes B. his Baily, which makes C. his 


Deputy, A.ſhall have Account againſt B. but not 
again(t C. becauſe C, receives this to the ule of B. 
Nat.br.119.B. 14 Edw.3.100-pl.8. 
>. An Intant purchafcs Lands , he ſhall have an 
Account, it any take the rofits. Nat.br.117.bÞ. 
For the profits that the Guardian in Soccage 
takes aftcr the Heirs ageof 14 years , the Hcir 
ſhall have an Account during his nonage againſt 
him as his Baily : but for the protits caken before 
ſuch age, he ſhall have Account as Guardian, in 
Sgccage 3- but not betore his tull age.Naz.br,1 18, 
B. becauſe he caiinot be Guardian after the age 
of 14. years. 
2-6 int Major and Aldermen of London grant the 
for the Wardſhip of an Orphez to A. they ſhall have an 
Major ond Account againſt A.at the full age of the Orphan, 
MES og Rich. .guard.166, 
of Lon- | 
dog: A deviſes to his Executors that they {hall el 
his Land,and that his daughter (hall have part of 
the money, the {hall have anAccount at the Com- 
_ monLaw.4 & 5 Marie Dyer 15 1.pl.5. 
Zynatick, ALunatick ſhall have an Account againſt the 
Committce, when he comes to his found memo- 
ry for the Committee is but in the nature of a 
a Baily. 28 Hen. 8, Dyer 26, pl.164. Coke 4. part 
127.b. Þ:cerley's Caſc. 
Executor, AnExccutor ſhall have an Account, Nat, br, 


117; 


Account. 


: 117.C. ; Edw, 3.66. 7 Edw.3. 269.5 Eaw.3. T4 


pl.7. 
butthis was by Weſtm.2.cap.23, 
And if one' hath Judgment againſt a Baily 


upon an Account, and dieth, his Executors ſhall 


have a Scrre facias, 14 Hen. 4. 1, upon the Judg- 


ment. 

Exccutor of an Executor ſhall not have an 
Account,per Iejtm.2.cap.23.7 Edw.3.270.pl.5 4+ 

But this was given per 25 Ew, 3. cap. 5. pl. 

Com.290. 

Filius & heres domini defunGi no habebit Bre= 
ve ae Computo ſuper Ballivam, quia pertinet ad ex- 
ecutionem adminiſtrationis bozorum FRET. Re- 
gift, Orig. 13 5.b: 

' Husband receives the profits of the Lands of 
his wife and dies, the wite ſhall not havean Ac- 
count for the profits during the Coverture a- 
gainſt the E-xecutors of the husband.Nat.br.119. 
A, | 

Joynt-tenant makes his Companion his Baily, 
he thall have Account againfl him, 21 E. 3.60. 
PI5-Q. 

Two Joynt-tenants of a ward; one takes all 
the profits, the other ſhall have an Account, Nar. 
br.118. 7. 39 Edw. 3. 28. pl.25. 45 Edw.3, 
_ 

Two Joynt-occupiers of a houſe and Mer- 
chandiſe, ore ſhall have Account againſt the 0- 
ther as Baily of the houſe and Merchandilc.Lb. 


Intra.18.Sef.6, 


Ferre-tenant [ball have an account againſt Te- 
nant by Elegit , but this 1s only by Scire faci. Fs, 
014 


mn 
Baily in 
Laws | 


Acconnt. 


- Od Nath, 24. 21 Eawe 3.26. pl.21. & fol.10, 


1.13.21 Eaw.3.2. pl.60. 5 Edw.3.159.pl.20. 
Conuſor ſhall have it in the ſame manner againſ 
the Conulſee , Coke 4. part 67. b. 37 Eaw. 3.11; : 
p! 9. 25.p1.63. 

Prior, Abbot, or Maſter of an Hoſpital ſhall 
have an Account for the time of their Predecef- 
for, Nat.hr,117.F. Regiſt.orig.135. b, 4 Edw.3, 
10O. pl.s, 25 Edw.3.545. pl.ig, 26 Edw.3 3-90. 
30 Edw.3.1, 

It one mike another Baily of his Mannor, &c. 
ne ſhall have an Account againli him as Baily, 
Nat.b:.116.D. 

Breve fuit quod reddat, &c. M, & ſociis ſuis 
mercatoribus de ſicietate de D. in Flandria ratio- 
nabilem computams, this is naught,5 Edw.3.138, 
P1.39. tor the generality of it. 

The King may make 2 Bayliff of a Mannor, 


and ſhall have an Account again{t him, 33 Hem. 
6.2, pl.10. and fol.2 9.6, pl.2, 


Againſt whom an Account lieth as Baily, 1 uf 
4 Cor; # x Hunaread. 2. of a Mannor,c*c. 


f. having 2 Bailywick makes Þ, his Under- 
Baily to gather the Amercements , he ſhall have 
an Account againſt him, 3 Edw.z. <4. pl.24. 

it one cntcr into my land to my uſe, and take 
the protits, I thall havean Account againſt him 
as Baily in Law, Nat.br.117.A, 

An Infant purchaſcs Lands,his parents occupy 
this, he {hall have Account againlt them as Bai- 
lics in Law, Natbr 117.6. 


Nor 


Meconnt 


No# jacet verſus Executores, 6414 mere pertinet 
ad curam Chriſtianam cognoſcere de Compnto red- 
deado, verſus Executores Regiſt, origin.135. b.Nat. 
br,117.C, Littleton, 48 Edw.3.2. 4 Edw.4.25. 

But if an Executor will account , though not 
compellable, debt lieth for the Arrearages due 
upon the Account, 2 Hen.4.13.P.2. 

And if a Baily be found in Arrezrages be- 


fore Auditors, his Exccutors ſhall be charged, 


if they have Aﬀets,11. Hey. 4.84. & f0/.19.91.48. 
It lieth not againft a Deputy-Baily,Nat.br.119. 
B. 4 Edw.3.100. p1.8, becauſe the Head-Baily is 
chargeable. ans 
It lieth not againſt an Infant,1uu8.D.Nat.br. be- 
cauſe he hath not diſcretion to Account, 2i Edw. 


3.0, p1.21. Regiſt. origin. 125.A. Aiſo he cannot 
wage his Law, 26 Edw. 3. 63.6. for he cannot 


 takean Oath. 


It lies againſt a Woman, Nat.br.1S.D: 19 Hen. 
6 4 þ8.10. Ys 

Two Joynt-tenants of wood, one fclls all and 
takes the money, the other ſhall-not have an 
Account againſt him, DoG.& Sta. 2.6. 

It lies not againſt a Surveyor or Controller, 
Nat br.119.C. | nuts 
The King ſhall have an Account agaiali any 
perſon that takes the profits, thougi he ciaim 
_ them to his own uſe per Prerogativam, Coke part 
11.90. Devouſhers Caſe.35 Hea.6,27.b.Nottingh. 
S Eliz Dyer 249.pl.83. £ 

The King ſhall have an Account againſi an 
Executor, Littleton,Coke 1 1.part 89.B. Devonſhers 
Caſe, per Prerogativum, 


Pre 


13 
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14 Account, 


For what things Account lieth againſt 4 Batily, 
I.of a Conrt,e*c. 2, of a Mannor,etc. 


Crook 21 Hen.7.75. pl,23.Account agalnit one 
23S Baily Brergi ſui de B:and good, 

Account againſt one as Baily of a Mannor, 
Nat.br.116,P. | 

Account againſt a Steward of an Houſe, and 
of Goods init,14 Hen.4.20.9 Edw.3.356.pl.4.0. 

Account for the delivery of three Tuns of 
Wine ſold, 43 Edw.3.2.pl.11. 46 Edw.3.3.3.pl. 
6. 13 Rich,2, Account 50. 

For Herrings delivercd and fold, 46 Ed. 3. 
9.pl.4. | ; 

For four ſacks of Wool delivered and fold, 
9 Edw.3.359. pl.38. 

Tenant per Elegit accounts for the overplus, 
014 Nat.br.34, 21 Edw.3,26.p1, 21. 

A man accounts for the profits de;@ec, Nat.br. 
118.B. 

A Baily of Woods accounts for Herons and 
Hawks, 14 Edw.3.A4ccount 131. Monbrey. 

Arrearages of Rent upon a Leaſe for years or 
at will Jies not in Account, for nothing certain 
lies in an Account, 19 H.6.20, pl.67. 20 H.6.i6. 
?l.2. as the Rent is 3 but an Action of Debt. 

So of Goods leafed with a Houſe, although 
they are waſted,20 H.6.16.pl.2. 

So for a Cuſtome , that one ſhall gather Rents, 
and take the tol} and pety Cuſtomes payable to 
the Lord 22 1. anzuatim, becauſe he pays a certatn 
ſum, 11 Hex.6.14-.p1.4. | 


{ [ Ts 


barges” 
* 


Account. 


The Count agaiuſt a Baily, 1, of a Court or 
Hunarea, 2.of a Mannor, ec, 


Counts that from ſuch a day to ſuch a day he 


_ had the adminiſtration de bladis, fenis, equis, bo- 


bus, vaceis, porcis, bidentibus, carucis, ac-de omni= 


- buys altis rebw, &c,& de, &c. ad merchandizan- 
dum & proficuum faciendum, &c. & ad rationa- 
bilem Computum,&c, Lib.Intra.17.A4; Se, i.vide 


more Lib.Intra.17.a & b, ſet.1.,2,3.4.5.fol.17.b, 
ec. ſed.1.2.3,4.,5,6. 


The Plainiift ought to Count that the Defen- 


| Cant was Baily of the Mannor-houſe and Lands, 


&c. nd yet it is not material whether he had the 
Mannor- houſe, &c. for the Receipt charges him, 
9 Edw.3.356.p1.38. Stoner. 27 Edw.3.29.pl.25. 

He need not count the things particularly, be- 
cauſe if may be ſhewed before the Auditors, 


Crook 1 Hen. 8.153. pl.2. where he is to charge 
him particularly. 


' But the Book of 49 Edw.3.13. 14 Henq:14. 


fays, that it is material. ©. inde. 
It Account be brought againſt one that by 
Cuftome ought to gather the Rents, the Count 


muli be ſpecial, 21 Hen.7.76. pl.23. becauſe the 
_ Cuſiome makes the cafe to be ſpecial. 


The Count was againſ one as Baily of a houſe 


and merchandiſe occupied by Joynt-tenants, ex 


quacunque cauſa ſeu contrafin, Lib, Intra, 18.4. 


ſeQ.6. 


The Count was , that he was Baily at the E 
Feaft of St, Michael, and good, becauſe it thall be 


intended 


15 


16 


#n Com1i- 
24!He 


In Banco 


Account. 
intended th*Archangel, Coke 11, part 39. hs 
Metcalfes Caſe, 20 Hen.6.,23, 


The Count was againfi a Tenant per Elegit, 
that he had made waſte to the value, &c. Old, 


Nat.br.3 4. 


Conuſor counts that the Conuſee had levied 
the ſum, or that he had levied part, and ten- 
dred the remnant, 47 Edw,3.11.pl. 9.and fol,2 5. 
p1.63, 

And ſook the Allignee of a Counto 25.E9, 
3-53-ÞE.17. 

The King is not held to Count againſt one as 
Baily, but may alledge generally in his informa- 
tion, quod ale ad computand. Domino Rep: tenetur; 
and it it be againſt Executors, quod is tempore 


mortis ſue tenebatur, Coke 11. part. 90, Devou- - 
pers Cale. 


The Writs againſt a Paily, I. of i 4 Court or 
 Hunared, 2. of a Mannor,e+s. 

Rex,&c. Precipimus tibi quod Fuſticies T: B. 

quod juſts, & ſine dilatione reddat B. ratiouabilem 


computum ſuum de tempore quo fuit Ballivus ſuns 
inM. ficut rationabiliter monſtrare poterit, quod 


fibt reddere debeat , ne amplius inde clamorem 


audiamns pro defeliu juſtitie, Teſte, &c, Regiſt,o- 
r1g.135.A. 

In London, Regift.orig.135. A. 

For Executors, Regiſt.orig.135.4. 

For Merchants, , Regiſt.orig.ibid. 

Rex, &e, Precipe A. quod juſte,&c,reddat B, 
rationabilem Computum ſuum de tempore quo fuit 
Balivns ſuus in N. & niſt fecerit, & predidus B. 


 fecerit, 


I 4 
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Account. 


Fererit te ſecurum de clamore ſuo proſequenao; tine 
ſumm, per bonos ſummonitores predicum A. quod ſit 
coram Jaftic, niftris apud Wellm. 2 4te Paſche in 
gaindecim dies oftenſur. quare nou fecevit : & ba- 
beas ibi ſumm.& boc breve Teſte, &c.Regiltoriget3 5. 
b, Nat. br. 117. E, | 

Ir lies for a man and his Wiie. Regiſt, orig. 
135.6. | vw 
For a Maſter of a houſe, Regiſt,orig. 135-6. 

For a Prior in the time of his Predecefior. Aces 
git.orig.135.h, 

For an Executor and an Abbot Co-executor:- 
Regiſt, orig, 135.b, 

But there is another form of a Writ foundcd 
upon the Statute of Marlebridge, cap.23. Nat.117, 
H. orig.Regiſt,135.b. 

Account againtt B. as Baily and Receiver in K. 
a good bar to the Writ, that he was not Baily nor 
Receiverin K. 21 Hen. 6,2 1.1.42, Vide 44 Edw. 
>. 1.Þ1,2. 

The Writ cught to comprthend the Countys 
lo Edw.3,365. }1.19.Shard. | 

If it be brought againſt one as Receiver, where 
he was Baily, it thall abate. 3 Edw.3. 70, plizS. 
iS Edp. 4. pl. 17. For the Law takes notice of 
them as diſtin and different employments. 

But one Writ may comprehend Baily and Re- 
ceiver. 9 Edw.3.356-pl.3$.Nat.br,116.P.21 Hen, 
6.21. pl.42, Regiſt. orig. 135 Þ, For a man may bc 
charged in a double capacity, and it he rightly 
charged either way it is gone- 


B "- Thy 
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Account. 


The proceſt againſt a Baily, 1. before appearance : 


2, after appearance. 


At the Common Law the Proceſs was but a di- 
ſirels infinite, Coke 3. part.12., A, Harberts caſe, 

But by Marlebridge, cap.23.a Capias was given, 
Coke 3. part. 12.4. 

And per IFeltm.2. cap. 11. proceſs of Outlawry 
is giver, Coke 3. part. 12. A. 17 Ed, proceſſ 2053. 
17 Edw.3.59.pl.55. Shard.29 Ed.3.5.pl.13. 

But againſt Tenant by Elegit , is but a Scire 
fatias, 21 Edw. 3.2.pl.6. 5 Edw. 3.159. pl.20, 
Regiſt, judicial, 73.b. Old Nat .br.34. 

Andit they appear not being ſummoned, judg- 
ment -ſha!l be given againii thcm, 5 Edw. 3.159. 
21 Edw.3.1. 

Convulor ſhall have a Scire facias againſt the 
Conuſee, Coke 4.part.67.b. 47 Edw.z. Lt oe 
fol.2 5.p1.63. 

So the Aſhgnee of a Conuſor, 25 Edw, - ES 
pl.17. | 
If a Baily come in - by Capias or Exigend. he 
(hall be forthwith committed to the Fleet,29 Edwr. 
3.35.p1.63. tor his contempt in not appearing be- 
fore. 

Soif hecome in by Difireſs,and the Account be 
adjudged, 29 Edw.3.35.pl. 63. N90 

But if the Account be adjudged, and he be not 


_ preſent in Court, a Capias ad Computandum ſhall 


ifſue out againſt him, 1 Eaw. 3. 2. pl. 10, 1 Hes, 
7.1. ph.1. Townſend, Lib.Intra 18.c, Se.1,2,3- 


The 


Account. 19 


The Bar for a Baily, 1.to an atiion of Account ; 
2. before Auditors, 

A good Bar, that he did account before Audj- Account 
tors, 25 Edw,3.39.pl.1.: 2 Edw.45 pl.13: Lib, bctore 
Tarra, 17.4. $6, r. he ſhall ſhew the time and the **09*: 
Auditors. 

But in pleading he ought to ſay, that the Au- 
ditors were aſhgncd by the Plaintiff only, and not 
by his aſſent, 29 Edw.3.40. pl.21. 

A good Bar, that he did account with the Plain- | 
tiff himſelf. Lib. Intr. 18. A.& B.Sef,6. 11 Kich. 

2. Stath, Account 46. 45 Edw.3.14.p1.13. 

But itis no Bar to ſay, he did account with the No bar. 
Plaintiff after that he had impriſoned him, 22 
Eaw.3-13þ1.32- --- 

Account per Executors a good Plea, that he 
did account to the Teſtator, and ſhews an Acquit- 
tance of the Tefiator. 1 Edw.3.2:pl.10, 

Heir Frank-tenant a good bar,28 Edw. 3.90. 

An Abbot brought an account againſt B.as Bat- Property. 
ly of his Predeccſſor, and the Detendant pleads, 
that he had a Leaſe of his Predeccſſor for 3 years, 
and entered after the end, and found certain things 
there this is a good Bar, 16 Edw. 3. 368, pl. 

3 | 

The Defendant (aid, that it was debatcd be- 
tween the Plaintiff and his Wife , and it was a- 
greed, that the Wite ſhould have the Land tor 
her maintenance, and ſhe leaſed to the Defendant 
rendring Rent; this is a good bar, 47 Edw.3. 18. 

b 34 
fp” An account for the delivery of three Tuns of 
Wine; a a good bar for the Defendants to lay, 
B 2 | that 
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Payment. 


Servant, 


Statute- 
Merchant, 


Vendee, 


Account. 


that the Wife was a common Taverner, and that 
they were Bailics for the ſale thereof, without the 
aflent of him, and that the fold and paid the 
Plaintiff, without tnat,that they were his Bailies in 
any other. manner, 13 Rich.2. Account 50. 

Defendant plezas a Leafe tohim of the Marnor, 
a good bar, 49 Edw.3.7.pl.11. . 

Account of a Houſe and Goods : it is no Pica 
to fiy, he bought the goods of the Plaintiff z but 
mult ſay without that, that he was his Baily for 
Account-render, 49 Edw.3.7.pl.31., 

Payment by command ot the Þlaintift, a good 
bar in diſcharge. Coke 11.part.38, Þ. Metcalfs caſc. 
I Edw.5. 42) Eaw.3.6. pl,21. But this is before 
Auditors, and not inbar of the Action. 

The Dc:fendant (aid , that he' was Servant to 
the Plaintiff, end he did chate the Cartcl out of 
the field, without that, that he was Bally in any. 
other manner ; for if- thc Catte] are hurt he hal! 
have an action of the Cale.7 Hen, 4.14. pl.15. 

He was his Surveyor, without thet,that he was 
his Baily, 4 Edw.3. Account 3 4. 

The Defendant faid, tha the Plaintiff granted 
by Deed , and thews, that when 1c canic to C. tic 
was to acknowledge a Statute Merchant, that the 
Account ſhould not be, and ſhews likewile, that 
hedidit; this is nothing without ſaying, he de- 
livered it to the Plaintiff, 20 Edw.3. Account 79. 


Account for the delivering of Tyn, &c. the 
Detendant ſaid, that he delivered this, and took an 
obligation in the name of the Plaintiff 3 this is 
no bar, 28 Hex,$.Dyer 29.pl.193. for he had no 
authority to take the Bond, 

Baily 


x - % 


bn. at — a 4 


Account, 
 Eaily of Woods to (ell;it is no Plea to fay,he had 
not ſold them, becaule this comes in debate before 
Auditors, 14 'Edw.: Account 131. 

The pl. after :adgmment for him quod C _ 
dies. his1 EXecutors thall have a Scire fact» the 
which being ſerved, if he appear not,an Exigend, 

thall iffuc out againſt hiin, 14: Hz#: 4:1. 


The Tadgment againſt a Baily, 1. of Accoant 5 2. 


30 Recover the things, 


The Judgment is, Duod Compatet & ideo in mi- 


ſericerdia, quia pris inde non Computavit. COKC 


ii.part. 38.4, Meicalfi caſe, Lib.Iztra, 19,5. ſeci,1. 
&:20.D.fei.1. 
Buod computer. fox parcel , and Bar for the 


remnant. Lib. Intra.22. A. ſeci,12. 


The Judgment is, 1deo confideratam eſt quod 
predicius W. recuperet verſus prefat. M. as much 
as he ſhall be found in Arrearages, & dampna oc- 
caſione implacitationis, &c, Coke 11, part, 40, A. 
Metcalfs caſc. 

Scire faci#s againfi Tenant per Elegit to Account, 
and not appearing upon garniſhmentz the Judg- 
ment was, that the Plaintifi ſhall recover his 
Lands without any more proceis upon the caulc 
of the Account. 6c. 5 Edw.3.159.pl.20. 


Execution again a Baily, 1. per Common Law $ 
2, per Statute Law, 


By the Common Law he ſhall have but a Le- 


vari facias, or Fieri facias. Coke 3, part. 12. A. 


Harberts caſe. And this within he year only, for 
8 3 it 


413 


2d 


- 


ZL 


p1.33- 
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Account. 


if the year paſs, he was put to his AQtion of debt, 
if the pro. eſs were not continued » 33 Hen.6.49. 


Per Ieſtm.2. cap.45. a Scire factas is given aſter 


_ the year. 


And per Weſtm.2.cap.18. Elegit is given.Ceke 3. 
part.12.A, 

And per Marlebriage, cap.23. nod Weſtm,2.cap. 
11, Capias is gtven inprocels: 

And per conſequence a Capias ad ſatisfacienduns 
aſter Judgment, Coke 3 3epart, A.12. 

And by the Statute of Weſtm, 2, cap. 11, if an 
Accountant be found in arrearages belore Audi- 
fors, he (hall be Committed by the Auditors to 
the next Goal in execution. 

But then the Auditors ought to Commit him 
to priſon forthwith. Coke $, part. 119.b. Boyhams 
caſe, 27 Hen.6.8, Com.1.7. 

But if he Acccunt before the lt. he cannot 
Commit him to priſon, 45 Eadw. 3.14. becauſe 
he ſhall not be Judge in his own cauſe. 


E x parte Talis by a Baily, 

Per Weſtm.2. cap.11. it Auditors be aſſigned by 
the party which will not allow to the Accountant 
reaſonable allowances, or charge him with a thing 
he never received, and Commit him to priſon, 
he ſhall have a Writ ex parte taly. Nat. br. 129, 
F.z. Hea.6.18.A. pl.3. Repgiſt,orig.137.b, 

But if Auditors be aſhgned by the Court, and 
they do not allow reaſonable allowances, he ſhall 
not have this-Writ, but ſhall ſhew it to the Court, 
ahd they ſhall make allowances, Nat. br, 129. F. 
3 Eaw. 3.56, pl.39, | 


If 


OF - 
S-—W 


Acount, 23 
It it be ſued in London, and Auditors be aſſign- 
edby the Court which will not allow, &c, there 
this Writlieth, Nat.br.i2g FF, _ 
But note in Regitt, orig. 137.b.is againſt it.go1@. 
But it the Plaintiff athgn Auditors there, then 
ſuch Writ licth, Nat. br.129.1. Regiſt.orig. 137. 
The Writ ſhall be returnable betore the Trea- 


- ſurer and Barons of the Chequer at a day certain, 


and a Scire facias in the Writ to. warn the Plain- 
titt and Detendant to vt Frere, Nat.br.12 9. Regiſt. 
Irtg. I'3 37 * 
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Account agan 4 a Recetver, 1,in Law ; 


- 7n Deed. 


The Court where it is to be brought, 


N the County Court, Regift.orig. 135.4. 
In London, Regiſi.orig.1 35-4. 
Inthe5 Ports, Regiſt.orig.135.4, _ 
Before Juſtice of Peace, per 2. Marlebridge 
caþ.S. 
Before Anditors, per Weſtm.2 .cap. IT. 
In the Com, Ban, Regift.135. Nat. br.117.E. 


Who ſhall bave an Account againſt a Receiver, 


Husband and Wife ſhall have an Account upon 


| a Receipt dum ſola fuit, 22 Hen.6.39, pl. 1o, 


Exxecutor ſhall have an Account, but this is per 


_ Weſtm.2,cap.23, Natbr.117.C.2 Ed.3. 66, 7 Edr. 


3+209. 5 Edw.,3.,141.p1.7. 11 Hen. 4.479, 


4 But 
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Account. 


But one Executor ſhall not have an Account 
againſt his Companion. 1 11 Hen. 4.79. pl.2o. for 
there is no privity betwixt them, and they have 
intercft in the goods of Teſtator, in his right, 
and not their own. 

It one have Judgment againſt a Receiver, and 
dies, his Executors ſhall have a Scire facias, 14 H, 
4.1. 
It two Merchants occupy in Common and one 
die, his Executors ſhall have an Account againtt 
the other. Nat.br. 117. D. for the two Merchants 
had ſeveral Intereſts. 

An Executor of an Executor thail not have an 
Account, but only by the Statute of 25 Eaw. 2. 
caþ.5. Com. 190. 17 Edw.3.270.pl.5. 

Filins & heres won habebit breve de Computs 
verſus Receptorem , quia pertinet ad executionen: 
Adminiſtrationis Eoxorutn defunili. Regilt. orig, 
135.B. and therefore it belongs to the Excecutor. 

Guardians of a Church againſ(i their Prede- 
ceflors, 8 Edw.4., 6.PF,5, ſhall have an account in 
right of the Pariſh, 

And per 2. Mzrlebridge cap, 8. they ſhall have 
an Account againſt a Baily or head Conltable of 
an Hundred, &c. for amerciaments, or not re- 
pairing High- WAYS» 

Guardians and Pariſhioners ſhall have an Ac- 
count againſt Conſtables and Churchwardens for 
Forfeitures of Alchouſe-keepers, in the ſame 
manner as for other things by the Comtnon Law, 
T 7ace cape9s. 

Two Joynt-tenants of goods, one oft ther de- 
4 vers the goods to the other to render Account, 

94e ſhall haye an Account againſt the me; $9 3 

W. 


, 


Account. 


Fdw.g.21, 12 Hen.4.18, Nat.br, 118,H, for W 


is a privity betwixt their ſeveral Intercts. 

The Sheriff levies Money upon a fterifaczas, and 
does not deliver it to the pit, neither brings it 
into Court, the p/t, ſhall have an account againſt 
him, 11 His 58. pl.8. 20 Hen.6.24.A. 21 Hex. 
6.5» 4. Oc the party may move the Court againſt 


him. 


if one teſtific by his deed, that he received 20 1. 
to beftow for me.,l (hall have an Account, Hen. 8, 
Dyer.20.pl. 118. 11 Hen,6,39, 1.31, for the pre 


_ vity appears by the deed, 


 Soit onerxeceive Money to my uſe, Nat,br.117, 

©.6 Hex. 4.7«p1-33. But here I mult prove the 

Receipt, though I need not in the former caſe. 
Soif A, deliver Money to B. to deliver to me. 


_ Nat.br.117.2. 13 Heng. pl.1. Hankeford, Nat. br. 


138.4. I ſhall have an Account upon the privity 
in Law, and A. may have an Account upon the 
privity in Fact; ©. 

A. indebted to b. in 200 f, B.prays C.to receive 
this for him. A. prays C. to borrow this to pay B, 
C. borrows it of D. to pay to B, but pays it not at 
the day. A. was bound to D.for re-payment. B, 
{ſhall have an Account againſt C, tor this Money 


belongs to B. infornuch that C, had his warrant 


fo receive it, Hill. 12 Jac. Com, Ban. Harringdon 


verſis Dean : and fo there is a truſt and privity 


betwixt them. 


A, delivers Money to B. to deliver to C. and he 
pays it not, A, ſhall have an Account againſt him, 


Crooke 21 Hey, 7.69, pl.2. per Frowicke. Q.if C. 
may not have an Account. 


The King ſhall have an Account, if goods be King. 


deviſcd 


Account. 


deviſed to him , againſt the Poſſeſſour in whoſe 
hands ſoever they be, Coke 1 1. part.90.A. Devou- 
ſhers cale. 40 Aſſi. pl.35. per Prerogativam ſuam. 
For whercloever the King hath equity, the Law 
will not be deticient to him. 

If one takes goods which appertain to the 
King, claiming them to his own uſe yet the King 
(hall have an account , Coke 11. part. 90, A. 33 
Hei:.6.2. 35 Hen. 6. 27. B. Nottingham. 8 Eliz, 
Dyer 249, pl.83. For the right being diſputable, 
the Law will judge the Kings claim to be true ra- 
ther than the others; for the Kiog can do no 
wrong in the eye of the Law. 

Two offer to be bound for A, that he hall ſerve 
th: King truly in ſuch an Office, and they preſent 
him to the King, and he doth not perform his 
Office, they ſhall account to the King , though 
they are not bound, Coke 11. part. 92. B. Devon- 
hers caſe. 3o Edw. 3. Rott. 6, For the King re- 
poſed truſt in them, and he ſhall not be prejudiced 
by them. 

It, one be entituled to an ation of Account, 
and be outlawed, the King ſhall have an Account 
for it, 28 Edw.3.92.pl. 10. for he comes in the 
| ſteadof the party outlawed. 

If one be indebted to the King and dies, the 
King ſhall have an account againſt his Executors 
or Tertenant, 5 Eliz. Dyer 225. pl.33. At his 

EleQion 9. whether againſt both. 


Againſt wbom Account lieth as Receiver, 

Tt lies not againſt a Prentice, Na. br, 119. D. 
7 Hen.q.14. 8 Edw.3.310. pl.26. for there is no 
Writ in the Regiſter againſt a Prentice , Coke 

11.þ8r8. 


[ 
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I7. part. 89. B, Devouſhers caſe 3 for a Prenticei is 
not ſ#1 juri. 

Per 2. Marlebridge, cap. $. Churchwardens ſhall 
have an account againfi a Baily or head Conſtable, 
for amerciaments tor Highways not repaired. 

It lies againſt the Husband tor the receipt of the 
Wife, Nat. br, 118. F. tor her Receipt is his Re- 
ceipt. ©. lf the Receipt was dum ſola fuit it ſeems 
it doth. 

It lies againſt a Deputy of a Receiver, for 
he receives this fo the uſe of his Maſter, Nat. br. 
119.B. 4 Edw.3.100. p/.8. therefore the Matter 
{h21] have account. 

Ic lics not againſt an Executor, Nat br.117.C. Executor. 
Litileton, Regiſt.orig.135.B. quia mere pertinet ad 
curam C fo ſtianam cognoſcere de computo reddendy 
verſus executires, 48 Edw. 3.2. 4.Edw. 4.25. ©. 

But if an Executor will account , he ſhall be 
charged afterward,z Flex.q4.13-pl.2.19 Hen.6.5. 4. : 
F orteſcue > for he hath waved the Spiritual Court, 

Note in the cafe of the King he (hall have ac- 
count apainli Exccutors , Littleton. For he may. 
recover his right by what Law he plcaſcth, 

Ir lieth not againfi an Infant, Nat. br.-118.D. 
becauſe he hath not diſcretion: to account, and fo 
may wrong himlelf in his Account; and per.21_ 
Edw.3.8.pl.21. Regiſt.orig.135.A4. 26 Edw.3.63. 
he cannot wage his Law, becauſe he muſt pertorm 
his Law by takirg his Oath. 

It lies againſi a Woman or Chaplin, Nat. br.118. 

. D, vis. a Feme ole, 

Churchwardens ſhall have an account againſt 
their Predecefſors, 8 Edw.4. 6. pl, 5. for they are 
perſons intiulied by the Pariſh, 

Two 
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Account. 


Two being bound, both of them to Account, 
and cach of them of the wholez quzere if Account 
lies againſt one only, 5 Edw.3.141.p1.8. 

It lies not againſt a Pariſh-Pricf that hath the 
Offcrings, for the Clark holds the veſicl in which 
they are put, Nat.br.119, E.25 Edw.3.46. p1,32. 
vide 11 Rich.2, Fariſdiction 18, and he is not tied 


tO be re{ponſable for his Clark. 


The King grants the Toll of a Village to the 
Inhabitants, and in the faid Village there were 
certain Collectors to receive it, the Village thall 
have a Commilhon out of the Chancery againit 


Him that receives this Toll, to hear and determine 


it, 2nd to hcar their Accounts, &c. Nat.br.119.F. 
If any takes the goods of the Kings Debtors 


which dies, the King (hall have an Account againti 


him, Coke 11: part.g3. A. For the Law creates a 
privity incaſe of the King, for the preſervation 
of his Revenue. 

It lics for the King againſt a Debtor, or his 
Executors or Tertenents, 5 Eliz. Dyer 225.p1.33. 
Com.321.Mynes. 

But if one purchaſe to him and his Wife, and 
he become indebted to the King, and die, his 


Wife ſhall not be charged, 5 Eliz.Dyer 215.p1.23. 


Centra, if he be firſt in debt, and purchaſe bur a 
Chattel, 5 Aſiz. pl. 5. For the Feme had an in- 
tercit in the Land made by the Husband, and ſhe 
{hall not be charged with her Husbands debt 3 but 


the Executor of the Husband. © 


It one be an Accountant to the Ring , and be- 


come indebted to the King , and afterward fell a 


Leaſe for years, the Vendee ſhall not be charged, 
becauſe it is but a Chattcl, Coke 8.par.17 1.4. and 
it 


 Accomt. 


it was lawful for him to buy it, and might not 
know the Vendor to be an Accountant. 

One in debt to the King purchaſes Lands with 
the Kings money, to the uſe of ſome Friends in 
Fee per covin, and yet takes the profits, the King 
{hall have the Lands in execution, 5 Marie ,Dyer 
160.þ1.4.1. 24 Edw.3.Rot.4. Coke 11. part. 92. B, 
Devoaſhers caſe. For the Law abhors Fraud in all 
parties,but eſpecially where the King is concerned. 


For what things Account lieth againſt a Receiver. 


A. delivers three tuns of Wine to B. to ſell, he 
thall have an Account againſt him for them 3 but 
then he ought to count of the receipt of every 
ſum received of every feveral man, 43 Edw:3.21. 


1.11. 46 Edw.3.3.pl.6. 46 Edw. 3.9. pl.4. Hill, 


43 Eliz,. Com. Ban. Kot, 1507. Treſham againlt Ford, 
A indebted to B,and C indebted to B, A ſends mo= 
ney to B by his Servant, which accepts of it for 
the debt of C, and not for the debt of As yer 4 
{hall have an Account againti B, becauſe he cannot 
accept of this in any other manner than the 0- 
ther tendered it, which was, to fatishe his own 
dcbt. . 

If one xeceive money to my uſe he ſhall zccounc 


for ir, Nat.br.117.9. 6 Hen. 4.7. 1.33. Q. if he 


receive it againſt my will or conſent. 


 Soif Adeliver money to B, to atliverto me, 


 Nat.117 g. 13 Ha. pl.1. Haukeford, Nat. 138. A, 


I ſhall haye an account, for it was delivered fos 
my benefit: ©: if A ſhall not have an account. 
He which ought to pay me en Annuity, pays 


this to another to pay me, or if my Tenant pay it. 


LO 


O 
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* Account. 


to another to pay me, I ſhall have an account 
againſt him that received it, or I may charge 
my Tenant'notwithſtanding the delivery of it, (© 
not a double remedy, 6 Hen.4.8.pl.33. 


A delivers Money to B beyond the Sea to be 


paid in Exgland, he ſhall account for it to A, be- 
cauſe the payment was to be made in Exgland,and 
that was the ground of the delivery of it\Nat, br. 
I18.G, 41 Eaw.3.3. 


Money delivercd to one upon the performing 


of a Condition, if the condition be not perform- 


ed the money to be re-delivercd, he ſhall account, 
Nat.br.118.G. 41 Edw.3.10. 18 Hen,$. Dyer 22. 
Þ1.135. 11 Hen.6.39. pl. 31, for the Condition 
implies an Account, if not performed. cg 

A leaſes Tithes to B rendring Rent: A being 
indebted to C, aſſigns B to pay this. No account 
licth for this, 5 Edw. 4. 140, 141. for if it be not 
paid 4 may have his Action for the Rent, and B 
is not a Receiver in this caſe, 

If goods be deviſed to the King, account lieth 


for them, Coke 11.part 9.4. Devouſhers caſe. For | 
the King may uſe what Action he will to recover - 


his right, and no injuſtice is done to _ by this 
Prerogative. 

It one take goods of the Crown , and claim 
them as his own proper goods, yet he ſhall ac- 
count for them, Coke 171.part. 90-A. 33 Hen, $.2. 


35 Hex.6. 27. B. 18 Eliz. Dyer.249. pl.83. For 


fuch taking doth not devett them out of the 
Crown) for though he may have right , yet ſuch 
faking is not the proper way to recover them, 


The 


Account. 31 


The Account againſt a Receiver, 1, by other haxdt; 

2. by by own bands. % 

The Account was, that he was a Receiver cill 

 fucha time, unt1] &c. within which time he re- 
ceived of the moneys of the Plaintiff 101. by 
the hands of B, and 10 I. by the hands of C >; for 
B and C here ſhall be accounted but as Servants to 
A, except the contrary be (hewn, Lib. Inira. 19. 
GC, & D.12,3- fot. 20. A.Seft.g. 

Account of the Receipt of Moneys by the hands 

of the Wife and a Stranger not good , becauſe 
they ought to have been ſeveral Iſſucs, 43 Ear. 
3-33. 1. 34 For the-Receipt of the Wite 
is the Receipt of the Husband , and therefore as 
to her the account ought not to' be per autre 
maine, 

But if the Account be of the delivery by the Note 
hands of the Wife of the Plaintiff, it had been difference 
g00d, 5 Edw.3. 146. pl. 6. Count 'o> Bailment tees rhe 
by the hands ot a S:rvant of the Plaintiff, Hill, ry of 
4 Eliz.Com.Bax.Rott.17 07, Treſham verſus Forde. x us 

And ſo it is of the delivery of a Stranger, and Receipt of 
the Wife of the Plaintiff, 43 Eaw.3.33.91.34, the W577. 

Account that the Defendant fold a thing to A, 
and received 201, for it, and another thing * 

another,and received of . him 10 l. this is nought, 
for the 10 1, and good for the remainder, 46 Edre. 
3-3. pl.6. Becauſe it is not ſaid to whom the other 
thing was ſold;and ſo there can be no ifſue joyned. 
Baron and Feme count, that the Deferdant fait Vis. an 
Receiver to the Teſtator (rom ſuch a'time to Exccutrim, 
ſuch a time, and received by the hands of B,&c. | 
and did not account to the Teltator neither to-the | 
F.Xxecutrix 


3%. 


Acconxt, 


_ Executrix dum ſola fuit, neither to them after the 


2a, 


Bat» 


Coyerture, 


Delivery. 


coverture. Lib.Intra,20, A, Sel. 4. 

Account againſt a Husband upon the receipt oi 
his Wife ſhall be by the Husbands own hands, 
Nat. br. 118. F. viz. the count ſhall be that the 
Husband reccive it, ſor the receipt of the Ferne 15 
the receipt of the Baron. 

Bar in detinue is a bar in account, per Briar! 
2 Rich. 3, 14. pl.i9, for the one and the other 
athrm property, and ſuppoſe a detainer. | 

The Defendant Gid, that the Plaintiff at tne 
time,6&c. was under covert Baron, and this was 
200d, 6 Eqw.3.184: pl.s. Vide 18 Hen.6.3.pl.3, 
2 Hen, 7.15. for then ſhe had no power to > fue, 

| Delivery to another by the command of the 
Plaintiff Male , for it is too general 3 but to ſay, 
that he was Baily to the Plaintiff to deliver to B. 


_ of the which he had a deed, this is goods be- 


cauſe he had not confeſſcd it by the account ren- 
der, this being ſpecial matter of juſtification, 19 
Hen.6,5.pl.10., 26 Hen.49.pl.7. 3o Hen. 5.pl.4. 
41 Eaw.3.31. pl.37. Lib.latra.20. A.Sed.s, 

Account againſta Carrier, who laid, that goods 
were delivered to him to deliver to B. which he 
had done without that he was Receiver in any 0- 
ther manner; this is a good bar, per euſtome 
Angleterre, Mich. 40,41 Eliz,.Com.BanBurye! 
verſus Callice. 

Soif the plr. deliver to one 201. tocarry to the 
Lombard to be exchanged, and he brings a-Bill of 


_ exchange for the money and travyerſeth, without 


that, that he was a Receiver tar account xender. fos 
by this he doth not conſels thereceipt for Acgaunt»- 


_— 5 Hen, 5. 4+ pl, 10. 26 Hew. 6, 9ipt. 1+ 


3 Hep, 


Acconnt. 23 


3 Hen. 6. 4. pl. 4. but juſtifics by a ſpecial R Reccipt. 
So it the Plaintiff deliver to one 20 1.. to ob- 
tain a diſcharge under the great Scal of the Cu- 
flomes for 10 Hogſheads of W ine, the which he 
hath done ; thisis good, 39 Hen. 6.5. pl. 4. for 
the former reaſon. | | 
Re-delivery to the plt. without acquittznce not. Redelive- 
good, 39. Edw. 3. 19. pl, 21, for he confcfſcs '?* 
thereby the Receipt , and therefore it is realon 
he ſhould account. _ | 
Soit it be with an Acquittance, 3 Faw. 3. 52. h 
p1.13.becauſe by this he hath confclied the receipt | 
tor Account: render, and he may plead the 
Acquittance betore the Auditors. 
But this is good betore Auditors, 29 Edw. 3 
35.1.1. in dilcharge of the Account , Son, it 
was not gcod in bar of. the Action. 
The D-tendant pleads, that he, as Mcfſenger of 
the Plaintiff, received of C ſach a {um , being _ 
Provoſt to the Plaintift, and this he paid and de- 
livered to the Plaintiff » this is no bar fo the A- 
dion , becauſe by the Receipt he 15 lizble tothe 
Account, 6 Edw 3.185. pl.7. 2g Eaw.3.20.pl.11. 
but it may be in diſcharge ot the account, 
An account of a Receipt by the hands of B. Mort. 
I. of Afay till the tirſt of Jaly, it is no plea that 
B was dead the third of May, bccaule he may re- 
ceive this the ſecond of May, 5 Hen 6.32. pl.28, 
and ſo accountable by his own {hewing, 
A delivers 201. to B to redeliverz B binds Ovligat:- 
himſelf to pay this no bar in account, 4 Edw. 3. 
125-pl. 45. for the obligation is but additional _ 


ſecurity , and alters not the nature of the bail- 
ment, 


C Defen- 
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Payment, 


Robbery. 


Uniſon 


Receiver. 


Account. 


Def naant pleads,the Plaintiff being in his debt, 
commands him to receive of Bio much to his own 
uſe as will {-tisi1c his debt ; which he doth without 
that,that he was his Receiver for Account-render, 
and good » Lib Intra.20, A,& B.ſed.6. 5 Fdw.,. 
29. B, Brian, For there js differerice betwixt a 
receiving by way of ſatisfaction , which is to the 
Receivers uſe 3 and a Receipt per Account-render, 
which is for anothers ule, 

But if he confls the Receipt upon account and 
he commands him aitcrwards to retain the debr, 
this is no bar of the Account by reaſon of his 
confection 28 Hen.6,7.pl 9g. | 

No plea, that he was Factor and was Robbed,in 
bar of the Action but a good plea before Audi- 
tors, Coke 4 part. $4. A. 41 Edw. 2.2. pl.g. in 
diſcharge ot the Account; yet quere, it he was 
robbed by the Kings Subjects. 

Vendee and takes an oblipation no bar, 28 He, 
8.Dyer.29 pl. 193. for that is for his own ſecurity 
that made the ſale, and not the Owner of the 
goods. 

Upon Receipt by others hands , 2 good plea 
that he was never Receiver by their hands, 10 
Edw,4.8. 4. 7 Edw.3.259. pl.13. S Edw.3.285. 
pl.34. 7 Eaw.3.242. pl.1. 24 Edw. 3.66. bl.7% 
25 Edw.3.39 ol. 2.4, tor this deliroys the very gilt 
of the action, 

But 5 Edw.3. 159-p1.22. this is not good ; . but 
ſhall ſay generally, that he never was his Receiver. 
Q. Car moy ſemble c'eſt net ley, fi il ſoit charger 
come heceiver per autre maine, 

It one tefiihe his Receipt by deed, he cannot 
plead, that he never was his Receiver, 10 Eaw.z, 


303-pf 
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383. pl.18.tor hc is efiopped by his own deed to 
plead fo, the Law will believe a mans deed rather. 
than his bare averment. 

Defendant pleads,that he is Exccutor of B,and 
that he received the money as a debt of B; this is 
not good, becaule the Plaintiff ſuppoſeth him his 
Receiver 3 but he ought to ſay without that, that 
he received it as the money of the Plaintiff, 1 1Hen: 
4:79. pl.20. 13 Hen.q. pl.1. for ſuch a traverſe 

_ doth defiroy the Plaintiffs ſuppolal, _ 

| Notre, if the Receipt be by the hands of the 
Plaintiff, the Defendant may wage his law,7 Eaw. 
3.269. pl. 52. viz, that he oweth him nothing,be- 
cauſe jt may be a thing accd in private betwixt : 
them,where the Nay of the Defendant is as much 

to be credited as the Yea of the Plaintiff | 

So upon the delivery of the Wife of the Plain- 
tif, 13 Hey, 4- 8. 43 Edw.3.33. pl. 31. for Huſ- 
band and Wiſe are one verſon i in Law. 

But upon a Receipt by cther hands he cannor, 

9 Eliz,Dyer 265.pl.2. 22 Hen.6.39. pl.10.5 Edw. 
3-159.pl.22, 33 Hen.6.8. B, Moyle , becaui” the 
Receipt lics in notice of the Countrey,upon which 
an iſſue may be joyned,and a trial had. 

An Exccutor- brought an Account upon the 
delivery of the T<ctiator, the Defendant cannot 
wape his Law, 7 Edw. 3.269. pl. 52. tor the 
delivery and the receipt was not acted betwixt 
them. 

Outlawry of the Plaintiff after the Receipt a Outlawry- 
good bar, although he had a Charter oft Pardon, 
28 Edw. 3, 92. pl. 10, for the Defendant 1s not 
bound to take notice of the Pardon until it be 
pleaded. yy 

C2-: A 
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A ccord. 


Account. 
A good plea, that after the Receipt he married 
the Daughter of the Plaintiff , and it was then 


agreed, that he ſhould keep the money, 12 Hex.4. 
18, A. for by this agrcement the former contract 


In Lawis deftroyed. 


90 if that he put the money ina bag, and a- 
greed that he ſhould-keep it inlicu of a debt, 28 


 Hen.s. pl.g, for the ſame reaſon. 


Delivery 
and Re- 
delivery. 


Re-delive- 
ry... 


Expences. 


Delivery over by command oof the Plaintiff, a 
pood plea, 15 14.6.5, pl. 10. Lib. Intr, 20. 4, 


Sei. 42 þ Edw.s: p1.21. tor by this command the 
former truſt is made void. 


A Re-delivery is a good plea without an Ac- 


quittance, becauſe he cannot compel the Plaintitf 


to make an Acquittance, becauſe he received but 
his own goods, 29 Edw.3. 35: pl.1.6 Edw.3.185. 
pl.7. 29 Eaw.3.20. pl. 11. butit ſeems it fine bi 
a good plea betore Auditors. ©. 


Expences reaſonable ſhall be allowed to a Fa- 


Gor, 3 Edw.3.56. pl,30. for the labourer is wor- 
thy of his hire: 


A Factor plcads , that he was robbed , Coke 4. 
part.84.A. Sontbcots caſe 41 Eaw.3.3, pl. pond. 


Axntea, Q. 
om for goods loſt by Tcmpeit, 3 Edw.3: 56, pl. 


qr Edw. 3.31.9: For here is the "hand ot 


Cod, which rould not be avoided, and there- 
fore the party not to be punithed. 


So for goods fold under value, by reaſon of 
War. 3 Edr.3, 56. pl.30. becauſe of the neceſhi- 


ty of the time, 


Defendant 


Account. 


Defendant ſaid, he received money in full fa- 
tisfaGion ot a dcbt of anvther.&c. This was held | 
void, becauſe he did not narr;e that he never was 
his Receiver, the which was found before Hi. 
4.3 E11S, Com. ban. Rott. 1707. 1 Ul ams caſe; fo 
that his plea doth not abr + tie Plaintiffs: Decla- 
ration, | 

Vendee of goods takes an obligation in the 
name of the Plaintiff,z good plca, 2S Hen $.0 yer 
29. þ1.193- 

But then he ought. to ſhew that the ORget 
was fuffici nt to pay at that time, 3 Edw. 3. Ds 
pþ#:*30; 


The Judgment againſl a Receiver , 1,ts dAcconit, 
2. 19 Recouere | 
The Ju? WINENT l is, q, 409 computer, OF adeo 137 
afericordia auia Brim rude non, computavit , Coke 
11. part. 3s, A. Meicalfs calc, Lib, Tatra 19.1 PD 
Sec.I, 


Duod computet or parcei, and bar for 


mainder, Lib. TJatr.22. 4. Seq.2. for i. thei t:2 


juft caufe toaccount ics t path, the Acton iS Mattie 
nal 

But it he confefs part and traverſe the other, 
no Judgment (hall be till the other be tried, 41 
Edw.3, Account 34. tor it may be he isto account 
for all notwithttanding his traverle, WIC may. bt 
falſe. | 

The Judgment is, Ideo con oderatim ax04 pre- 
didts W. recuperet wer is pr ef at. M., (o muctz : 
he is found in Arcarages,, & dzmpua ſua nceafions 
 impiacttationis, ec, Coke TI, part.40.A, Metcaifs 
Cale. 


C "RE Tit 


$/ 


Receipt 1N 
OR 


Vendec. 


Acconnt. 


The King is not held to briog a particular Ac- 
_ count againſt any as Receiver , but todeclare ge- 
nerally , quod ille ad computum domino Regi red- 
dend, tenetur : and againti Executors, quod tene- 
bautur tempore mortis ſue , Coke 11. part.90, De- 
vouſhers caſe 3 for- the King is not tied to pun- 
Ctualitics of Law, where no perſon is injured by 
his not obſervance 'of them. 


DEL? 
. 00 


In Comita-  Thelrit againſt a Receiver, 

-  "Rexyebe, pr, A, quod jujte, &c. reddat B ratio- 
nabilem computum ſuum de tempore quo fuit Re- 
ceptor denariorum ipfius B,&c, Regiſt, orig. 135. & 
Writat the /Pidewmr B, vide diverſa brevia de computo verſis Re- 
Com.Law, Ceptorem, 

by theStat. But there is another form of a Writ founded 
of M2719. upon the Statute of Marlebridge, cap. 23. Nat. br. 
99”... Regiſt.orig. 136.B. 

A good plea to the Writ, that he was Bally 
and not Receiver, for otherwiſe he ſhall be twice 
charged, Viz. as Baily and Recciver,z Edw.3, 70. 
p/.28. 15 Edw.q:3.p1.17.which the Law judges 
unreaſonable , and will prevent by making the 
Writ certain. 

A good plea to the Writ, that he was Guardian 
In Soccape, 18 FEdw. 4.3. pl. 17. and fo not pro- 
perlya Receiver, as the Writ ſuppoſeth, 

The Writ ſhall be always gereral , and if the 
cauſe be ſpceial, it ſhall be ſet forth in the Count, 
Nat.vr.118.F. 

The Defendant pleads the Receipt by deed. and 
demands'judgment of the Writ without thewing 
it,this is no plea to the Writ z becauſe the Receipt 
and not the Deed is the cauſe of Action , and 4 | 

ts hat 


In Com.Ban. 


Yu 


-_ 


Account. 


hath confeſſed the Receipt, and the Deed appears 


not to the Court, 1 Hen.6.5, 28 Hen.8.Dyer 20, 
pl.123. But 9 Edw. 4. 50. B, per Chok f CONMTA 2, 
Hen.6.9.quere. 

No plea to the Writ , if it do not agree with 
the Flaintiff concerning the manner ot the Re- 
ccipt, 4 Hen.6,124p1.4. 


The Proceſs againſt a Receiver, 1. before Ap- 
pearance; 2« after, 
At the Common Law the Proceſs was but a 


diltreſ; infinite, Coke 3. part. 12. A. Harbers cafe. 


But per Sat, de Marle ebridge, cap 23. a Capi is 
GIVE, Coke 3. part. 12.4. for more expedition 3 
for Liberty is more Precious than oncs Eftate in 
the eye of the Law. 

Ang by Wejtm.2.cap, 1T. Proceſs of Outlawry 
15 given. Coke e 3, part. 12, 4.17 Edor.3. Prat 263 ; 
I7 Ediv.3. $9. p1.55- Shard, 26 Eaw. 3. S181 
which is a more violent proſe cation to bring the 
Defendant todo right. 

A Scire facias (hall ifſue; againſt Tenant per F- 
lepit to account,21 Edw.3.2. pl 6. 5 Edw. 3 159, 
p1.20. Regijt, Iudciat, 73-Þ. Old Nat, br. 34. 
what protits he hath received. out oi the lands 
extended, and how far his &<bt is fatisticd. 

And if he come not upon Summons returned, 
Judgment {hall be given againft him, 5 Edw.3. 
159. pl.20. 21 Edw. 2.4 © 46d computer. 

Conuſor of a Statute ſhall have a Scire facias 
2gainſt a Conulce to Account, Coke 4, parts 67» 
B 47 Edw.;.il.pl.g. & fol 25,491.65 

So the Ailipnee of a Conulor, 25 -Ede'2 RJ 


p1.17. both tor the ſormer reafon pon the Elegzt. 
C 4 | Bur 


Wo 


ho®) 


Account. 

But then he cannot furmize, that it was ap- 
praiſed and found of baſe valuc , 17 Edw.3. 36, 
p1 6. For by the brioging of the Action he admits 
of a certain value to account upon , and ſuch a 
{urmizc 1s a matter deborg, 

It aReceiver come in by a Capias or Exigend, 
he ſhall be forthwith committed to the Fleet, 29 
Edw.35.pl.63. for his conterpt in not coming 
in till compelled by force, which 15 a dilturbance 
of the publick Peace, 

50 if he come in by diftrcſs, and the account be 
29judged againſt him, 29 Edw. 3 3-35. p1.63. for 
then it doth appear he was a Fort Foelbe, 

But jf the account be adjudged againlt him, and 
he be not preſent in Court , a Capias ad computan- 
dum ſhall iſſue out, 1 Edw.3. 2, pl.10.1 Hen.7.1. 


pln, Townſexd, Lib. Intr,1S, Sed, 1,2,3- to make 


it appear to the Court, whether he was to account 
Or NO. 

If in Judgment given aud computet,the Plain- 
tift dies, the Executor hall have a Seire facias, 
which being ſerv<d, it the Defendant appear nor, 


an Exigend, ſhall ifſue forth againſt him, 14 Hen. 


4. In 

But if the Defendant be taken per Capias ad 
computandum, and dies in priſon, a Scire facias 
lies not againſt his Executors, 10 Edw. 4.7. 41. 
Aſſize : So that a Scire facias lies for an Execcutor, 
but not againft an Executor for the E xecutor 
may not be ſo privy to the reccipts and payments 


of the Teſtator, as to know what to plead to the 
Account. 


Bar 


Account. Ce 


Bar by a Receiver , 1. to an Action of Account 3 
2, before Auditors, 


The Defendant pleads, he boiight the go0ds O'Bouphr, 
the Plaintiff, before he brought this Action tc 
them, a good bar, 14 Hen.4. 19 ple21. for therey 
he clairns the property in them. 

The Defendant plcads, that it was Kato hat Accord. 
. he ſhould be bound to the Plaintiff tor "the »rin- 
cipal and uſe, the which he did ; this is agood 
bar tothe Aion, 22 Hen. 6.55. pl.32, pr this 
drowns the former contradt: otherways | ought 
to plead this before Auditors, ©. Wicther it 
may be pleaded in bar of the Action. or indif- 
| charge of the Account before Auditors It fees 

it is no plea before Auditors, 

So if the Plaintiff grant,that if the Defendant 
pay 20 1, he will withdraw his AqQon this is a 
g20d bar to the Action, becaule of this Accord, 
7 Edw.3.325.pl.11, 18 Edw. 3439-plL.35. which 
hath taken away the ground ot the Action. 

No plea, that he put it ina big, and that the 
Plaintiff agreed that he thould keep it 1n licu of 
a debt 3 becauſe the Receipt tor Account-render 
| is confefſed, 28 Hew.6.7. pl.9. and fo it appears 
the Plaintiff hath cauſe oft Action. 

The Plea was, that he did account of ſuch a 
Sum ſuch a day, and year , and place , betore A 
and B, Auditors aſſigned by the Plaintiff, a good 
Bar, Eib. Intra, 19.:D, Sed. 3.:25 Edw. 3 3.3.9: 
pl.1. 2 Edm.3: 45. pl.13. For they are Judges, 
and fo ſhall not account twice {or one ſum. 


The 


42 


- Account. 
The Plaintiff Counts of divers ſums received 


between ſuch and ſuch a day, and the Defendant 


pleads to parce] of the time , that he hath fully 
accounted, and to the remainder, that he was not 
1is Receiver; there he ought to ſhew of what he 
hd accounted, 39 Edw.3. 1. pl.4. for otherwitc 
h: plea is too general, incertain,and captious,wl:/-' 
thiLaw will not permit. 
hat he accounted to the Plaintiff from three 
monhs to three'months, and fo to the time of the 
2ction, A good Bzr, 39 Eaw.3.5. pl.22. Ye 
A 20d bar that he did Account 1 April; but 
tnen hegught to ſay , without that , that he was 
his Recever after, 21 Edw.4-66.p1.47. 7 Hen. 4. 
I4£,01.17. 45 Edw.3.14-pl.13. 34 Hen.6.44. 
Counts that he was Receiver tor {even years, it 
!5 no bar th he accounted 19 Maii Anxo 59 with- 
out anſwering for the two other years becauſe 
Ee IS to anſwer for the whole time, as well for 


the increaſe as principal, 7 Hen.6 5.p1.5. 


As to 205. received 19 j##. fully accounted 
for, and to the Receipt afterward, or before that 
he never was Receiver, 27 Her.5,1- pl.S.a good 
plea. | 

A good bar quod 21. fannarii Anno, &c. at 
D, in the County of FF, he fully accounted with 


the Plaintiff, Lib.Intra.20.B. $eq,8,9,10,11, Bc- 


fore the Writ brought he did account with the 
Piaintift, a good bar, 4 Hen.6. 43.1.4, 
But he ought to account to the Plaintift before 


ne 15 impriſoned, or elſe no bar 3 becauſe it is pex- 
dente lite,and it appears the Plaintiff had cauſe of 


acion, elſe he not not been committed, 22 Edw.3. 
3-p1.32.7 Hen.4.14-34 Hen.6:44.pl. 4. 


OF 


Acconit, 43 


For the Plaintiff cannot commit him to priſon, 
for Weſtm.2. cap. 11. gives this power only to the 
Auditors, 45 Edw.3.14-pl1.13. whoare the Judges. 

To an Account brought by Execcutors it is a 
o00d bar, that the Defendant did account to the 
Tefiator, and ſhew his Acquittances, 1 Edw. 3,2. 
þ1.10. for then the Executors have no colour of | 

ation. 

_ The Defendant pleads an award made by Ar-_ 
bitrators, that he ſhould re-deliver the goods, this 

is noughtz but if he had been charged only with 

the ſafe cufiody of them, then good, 2 Hen. 5,2. 

1.6. For the Defendant is chargeable to Account 

tor the provent of the goods, as well as for the 

goods them(clves. 

Account upon a Receipt by other hands, Arbi- 
trement is a good bar, 22 H.6.39. pl.1o. For the 
{ubmiſſion to the Arbitrement creates a new Con- 


track. 


Execution againſta Receiver, 1. per Common Law ; 
2, per Statute Law. 

x. By the Common Law it was but a Levari 
facias, or Fieri facias, Coke 3.part 12, A. Harberts 
caſe ; tolevy the arrears upon his Lands,or Goods 
and Chattels, &.: 

And this only within the year 3 for if the year 
was paſt , then an Action of debt only lay upon 
the Judgment. 

Unleſs the Proceſs be continued, 33 Hen. 6. 49. 
þ!. 33. For the Court will not gravt out Execu- 
tions upon fleeping Judgments,tor this may prove 
dangerous. 

2. PerWeſtm. 2. cap, 45. a Scire facigs is given 

after 


W'3. a 
Now — : 
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Account. 


aſter the year,Coke 3. part. 12. A. upon the Judg- 
ment againſi the Dctendant,to thew why h« ſhould 
not pay the Arrcars due to Bs Plaintift by the 
Judgment. 

Per Marlebriage, cap.23. & it: eſtm.2. cap.ll. 2 


wy 


Capias was given in Procels, and by conf quence a 
Capias ad ſatisfaciendum in cx<cution, Coke 3 "hart. 
12.4, Lib, Intra.18.C. Sea.1,2,3. which are both 
to lay hold on the perſon of the Defendant. 

Per Weſtm,2. cap.11. it the Accountant before 
Auditors be found in Arrcarages, he ſhall be com- 
mitted by them to the next Goal in execution: the 
fame law is, if he will not account before the Au- 
ditors,10 Edw.34.387-pl.25. when heis adjudged 
by thc Court to do it. 

But this ſhall be forthwith, Coke 8.part, 119.B. 

Bonhams calc, 27 Hen.6. S. Cont I7. for the Sta- 
tute being penal muti be ftrictly purfucd. 

But it he account before the Plaintiff he can- 
not commit him to Priſon; for the Statute faith 
betore Auditors, 45 Edw.3.14.pt. and no imprt: 
ſonment lay before the Statute. 

But an Accountant to the King {ha)] bet impri- 
loned, and his goods and lands in exccution per the 
Common Law Coke 3.part.12.B.5 El:iz,Dyer 224, 
Com.32.which is wall 6. of the King as well in Ris 
Revenue as his Perſon. 


Ex parte tals.” 
Per Wetm.2 cap, IIs if Auditors be aligned by 
he party Plaintiff, who will not allow reaſonable 
SE to the Recciver , or charge him with a 
ching he never received, and then commit him to 
priſon, he (hall have his Writ, Nat, br. 129. F, 4 
Hen: 


4 


Account. 


Hem, 6.18.4.pl.3. Regiſt.orig.137. B. which i is in 


the naturc of an Audita querela, 
But it Auditors be alſigned by the Court which 


do not make allowance ; yet the Deferdant ſhall 
rot have this Writ, but may complain to the 


Court, and they (hall order them, Nat.br. 129, E, 
3 Edw.3. 56, pl.30, to do juſtice for they are 


Mioif! crs of the Court, and to be an{werable for 


their actions. 

[f one be fucd in London, and the Court affign 
Andit.rs. who make not allowance, &c. the Deten- 
dant \hall have this Writ.Nat br.129. F. But note 
R: it.orig.137.contra, Qs. 

432 Writ thall be retuenable before the Trea- 
furcrs and Barons in the Exchequer at e certain 
day, and a Scire facius in the Writ to warn the 
Plaintift in the Account, and allo the Detendant 
to. be there, Nat. br. 129.G,& H. Regiſt,orig, 137. 
vid. Weſtm. 2.cap.11, 


Note, that an account lieth io one Writ 2painf "8 


Baily and Receiver, Nat. br, 116. P, 21 He.6.21, 
pl. 42,9 Edw.3.356.pl.38,& pl.40. 14 Hen. 4-20. 
pl.25. vide the Writ Nat. I 17.C. Regiſt.orig. 135. 


For one and the fame pcrion may be Baily and alſo 


Recciver at one time toone and the {ame perſon. 
Vide the Count, Lib.Intra,17. B. Sed.r. 


And for all the other parts they are in the fame. 


manner as is detcribed before in Baily and Recei- 
ver, 


Attn 
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T7. Oid. 


2. Duc 


tuplex, 


SITPTIITITITS DIST 
 At&tion npon the 5 


. Inheritance Real. 
1. Doing of 2. Chattels Perſonal. 
wrong to\ 3. Body. 
another, / 4, Name. 
5. Suits in Law. 
Inheritance Rea), 
- Law to ) Chattels Perſonal. 


ps, 


{ 2.Not Jeing wrovg of ) Corps, 
of a thing, Suits in Law. 
ought to be Inheritance Rea], 
done by Aſſumpſit ) Chattels PerCnal, 
couching ) Body, 
Suics in Law. ' 


3. Miſdoing, 
4- Negligence. 
5. Deceit in bar- Y With warranty. 
gains Without warranty. 
6. Trover and \ Dced. 
Convertion in 2Law, as to perions diſcon- 
continued, 
i: Waliing, 
Denial co re-deliver. 


Action upon the Caſe is either by 
A. mmm = 


Iz what Court it lieth, 

N Ban, Regs. 

1n Com, Bax. 

It lieth not in the Marſhalſcy, Coke 10. part.72. 
A.76.4 Marſnalſe ey. For that Court is limited to 
hold plea but in particulas caſes. But this learning 

Was 


Action upon the Caſe. _ 47 


was now out of doors, in reſpea that that Court. 
Was wholly taken away 5 but now again revived, 


; 


For bing of wrong 10 FY downs of” anotber, 
touching a thing hereditary who ſhall have tt. 

Baron and Fems: joyn upon an aſſumpſit to the Baron avi 
Wite dum ſola frit, and good, Hill. g Fac. Bay. Fee: 
Regis, Wolverton and his Wite againlt Day. For 
elſe the party would be without remedy. 

Baron and Feme joyn in Trover and converfion_ 
for a Decd for an annuity granted to the Wite, 
and it is good for it he ſurvive, he ſhall have the 
Dced,Trin.4o Eliz.Com. Ban. Ruſſel & Catesby. Q., 

Husband had an Action ſole upon the Aſumpſit 
to the Wife, and counted of the aſſumpſit to him, 

27 Hen.s. 24,0 35. for the aſſumpſit made to the 
Wife is made to the Husband. 

Commoner ſhall have it for feeding his Com- Commo- 
mon, though he be but a Copyholder, Coke g.part, Mer. 
112.B. Mayes cafe. For he is thereby damnihied, 
and no other Action lics for him. _ 

But then it ſhall be fuch feeding by which he 
tofeth his Common, or elſe cannot have it in that 
beneficial manner as he ought, Coke 9. part.231.A, 
Mayes caſe. De minimis nou Carat Lex. 

Executor ſhall have it for putting him out of Executor. | 
his Term by the Leffor, Nat. br, 92.G. Regiſt. 97. 
Coke 4. part, 95. A. Slades caſe. For a Term be- 
longs to an Executor, except it be otherwiſe dif- 
poſed of. 

For money tor Grain ſold, Lib. Litra.4. B.Sef.2, 
the Court there. ©. whether debtlies not. 

Upon an Aſ#umpſit to the Teliator , to marry 
one or pay 200. Lib, Intra, 10. B, Sea, 5. For by 


eng 


Feofiee, 


Heir. 


ſoynder. 


Leſſor. 


Tenant in 
Common. 


Afton upon the Cafe. 
the Conſideration theTcſtators eliatc is prejudiced, 
it the aſſumpſit be not performed. 

Upon an aſſnmpſit to fave the Teltator harmleſs 
of an obligation, Lib.Intra,r2.B. Sec. 2. tox ons 
Executor 1s liable to be ſued upon it. 

It a Nuſance be made,and a Feoitment is made, 
it this continue as a new Nulance, tne Feoftee (ha!] 
have an «ion, Coke5, part. IO1. A. Penrnddocks 
cale, For the Feoffc e is thereby hindred of en- 
joyiog the beſt of his bargain. 

_ The Heir (hall have an action for 2 Nuſance 
made in the time of his Fathcr,it it be continued, 
&c. for the Inheritance is prequdiced thereby , 

Coke 5 part.101.4. Penraddocks calc. 

Two cannot joyn for calling them falle Knzve 
and Thief, 28 Hen.$.Dyer 19.pl.112.tor they are 
ſeveral flanders, and perſonal. | 

Two cannot fue in the Admiralty wihcie one 
of them ought to have an Action at Liw, 5 Ma- 
rie, Dyer 157-p1.39. for the Common Law 1s to 
be preferred, | 

Leffor thall have it againfi Tenant at. will for 
voluntary waſte, Littleton 15.4. 14 Hen. $.12 
Brown. Gcke 5. part. 13.Þ. Salops caſc, 46 Faw., 


25. Dyer 121.pl.17. 11 Hea.6.38. for an Action 


ot watte doth not lie. 

But not for negligent or permiflive watie, Co8 
5. part.13.B.Salops cale; becauſe he is not bound 
fo repair. 

Tenant in common ſhall lave it againſt the 0- 
ther, for breaking a Gutter between their houles, 
2 Hen. F. 3.1.12, for ie debes uti tnis ut aliena_ 
404 Hoces, 


For making a Lime-pit in his Land, which they 


SEED? 


Aftion upon the Caſe. "by 


have in common, by which the water ſurrounds 
his houſe, 13 Hen. 7.26, for the ſame realon. 

Tenants in Common may joyn in an action for 
a Nuſance upon their Land committed , becaule 
this concerns all their profit, Mich.7 TactBan Re-. 
gis, Stone againli Dromage. 

For taking of a Mcer-fione, 1 Hen. 5. 1. Liv, 
Tntra.g. C. ſet, 1. tor the Land may thereby be 
endangercd to be log: 


2. Againſt whn thi lieth, | =_ 
It lics againſt an Adminiſtrator, upon an aſum- a gmini- | 
pfit of the Teſtator, Lb. Intra, g. C ſeF, 3. tor he ſtraror. 
received benehit by the conlideration, 72. their 


eliate. 

Which cuts Trees without caule , 13 Edw. 
427+ 
. Againſt a Baily of a Baily of goods, 12 Edw. Baily. 
4-13. 


Ic lies againſt Baron and Feme, for not repair- Yarve anci 
ing Seabanks upon the Land of bis W ife,7 Hen.q, Fe: 
31, for the tort is done by the Husband as well 
by the Wife. 
T'rover and Convertion lies againſt Baron and 
Feme for the Convertion of the Femme, for it is a 
diſloyal at: which his Wife may do, Mich.7 Fac. 
Bax. Regiſt. Drapers caſe 3 and fo an Action upon. 
the Caſe lies not. 
 Trover and Convertion licth not againſt a Car- Carriers 
rier for adelivery to his Servant , but an Action 
upon the Caſe, Paſch. 9 Fas, Ban. Rep. Worahall 
and Bradhaw, For the delivery to the Servant is 
| a delivery to the Maſter, and for which he is an- 
fwerable, 


D A*:--- 


CO 


Countclor, 


FITTING 
, Pg 
£21 AW, [bye 


Cliurch- 
Wardens. 


foynder, 


Ma ſter, 


Tenaut at 
W1ll, 


Tenant 
Per Elegite 


Attion upon the Caſe, 


A Counſcllor is retained to purchaſe land, and 
diſcloſes the Secrets by which the party i5 damnji- 
hed,&c. 11 Hen.6.16. 

Upon an aſ#mpſit to pay a debt, No. Lib. Intra, 
EF; B ſeft. 1. Coke 9. part. 86. B, Pinchons caſe, 1. 
Coke 9.part.9.4.4. Banes Cafe ; viz. upon the (pc- 
cial agreement. 

Againſt Churchwardens for not repairing a 
Gutter of the Church, which is a Nuſance to my 
houſe, Lib.Intra.10 D. ſec}.1. For tkey ought to 


repair the Church , and are publick Officers of 


whom the Law takes notice, 

Divers do make an aſſumpſit,ation lies not againſ 
two only of thembut it the Plaintiff ſhews that the 
others are dead, then it is good, and it is ſufficient 
to ſhew, that at the requeſt of them that are a- 
live and the others the thing was done, and that 


| the others are now dead, Trix. 7 Fac. Bax, R eo, 


Breretox and his Wite apainſt King and Milzer, 

Apiinfi a Maſtcr upon a fale and warranty ot 
the Scrvant.,11 Edw. 4.6. for the a& of the Ser- 
vant being for the Makers advantage is the a& of 
the Maſier. 


Apainſt Tenant at will for voluntary waſte, 


Littleton 15.4. 14 Hen, S812; brows , Coke 5.part, 


13. Salops caſe, Dyer 121 pt.17. 

But not for permiſſive or negligent waſie, Coke 
5.part, 13. B. Salops caſe; for the Law makes a 
difference betwixt negligent, and wilful and mali- 
clous wrongs. | 

Againſt Tenant per Elegit , which holds over, 
and cuts the Trees after money tendered to him, 
21 Edw.3.16.to fatisfhc the debt ; for he 1s to hold 
the Land till his debtis fatished. 

Againit 


Action upon the Caje, GI 


Apainſi a Tenant in common of a Houſe by his Tenant in. 
Companion for breaking his Gutter between theix <2. 
houſes,2 Hen.5.plea 12. for treſpaſs vi & army he 
cannot have, becauſe he is ſciſed per jug, & per 


Fort, 


For making a Limec-pit to burn Lime,by which Kilo, 
his houſe is damnified, 15 Hex.7.26, 

A having an ancient Light , B eres a houſe Tenantfor 
which ops it, and leafcs it to C; yet an Action Year 
lies not againli EC; becauſe the Lefice had done no -Y 
wrong, and he could not pull it down, Trix, 13 
Facobi Ban. Regis, Bolds caſe. ©. as the Law i is | 
now taken, whether it lies againtt B. = m_ 

Whena man preſcribes in an lle in a Church, Vicar. 
and the Vicar will not ſuffer him to make a Sepul- 
chre there, No. Lib. Intrs. 8. B, ſed.7. tor he di- 
ſjurbs his Inheritance. 

Againſt a Sheriff upon a falſe return, Lib. Irtra, Sherif 
I1.A, ſed.r1. 

Upon returning #ichil, where the party had 
ſufficient, Lib.Intra.1l.C. ſedi. 2. for this is a falle | 
return, ; 

For what things this Agion lies, 


Againſt a Tenant by elegit, that holds the Tree, 
Lands after his money tendered him, and cuts the 
Trees, 21 Edw.3.16. vid, ſupra. 

So if Tenant at will cuts the Trees , Littleton 
15.4. Coke 8.part.13.B. Salop: cafc, 48 Edw. 3. 

25. for that is voluntary waſic , for which he is 
puniſhable, 

If a Baily cuts Trees without cauſe, 18 Edw. 

4 27. 3 
For diſturbing of men to come to my Chappel Chappel; | 
D 2 with 


CE End 


Way. 


1, Efireite, 


2, Trench. 


2.Difturb, 


4+ Stop- 
cg of 1 it, 


DE PI_—_—_ 


Afton upon the Caſe. 
with oftcrings, 19 Rich. 2. Aion upon the Cat, 
52. This is now out of doors fince the Retor- 
mation temps Edw.s. 

Apainlt the Owner of the Land in which | 
have a Way , and he firaitens it; (for I am. 
thereby abridged of my caſcment.33 Hen. 6,26. 

For trenching of it, for the former reaſon, 
Lib.Inira.616.C.Se.1. 

Fur any mauner of diliurbance in my paſſage 
Or P2rt of my way fo that I cannot paſs lo com- 
modioully as I did betore, 14 Hex.$.3 1.21 Hex, 
7.33-:22 Hen,0.1y. 1o Hen. 7.2 T. 

It the whole way be Ropped by one that is not 
owner of the Soi, it lies, 22 Hen. 5. 33 He.s. 
26, 10 Hen.7.21, For 1 am wholly deprived of 
my eaſ:ment, and no other Action lies againlt 
Nun. 

So it Tertenart and others {i 916 it, 1 He.6 4 o 
tamen quere 25 tothe Tertenant. 

For againit Tertenant that ſtops all the way an 


--allize of Nufance doth lie, and not X nis Action, 


22 Hen. 6.14. 3 liz. Dyer 250. pl.8S. 19 Hen 


6.29, MASSON aſton. 2 Hen.q.11. pl. 48. No. Lih. 


[1tra.12. 6. Sed. 10, ©. whether two Actions 
may not be brought in the former caſe. | 
But if I have it bur for years 2n Action on 
the Cale lics, 33 Hen.6.26. Nat.br,176, & 184. 
L.. eodem, For he can claim no inheritance in the 
Land where the way lics. 
' If A flops my way, and leaſes the Land to B, 


it lics againſt B, if he do not open it, for conti- 


nuing of the wrong ; butif 4 build a Houſe and 
leaſes it to B, there B cannot pull it down for 
to to lay open my way, for this is waſte in B. Trin. 


: . 43 Tac, 


Aion upon the Caſe. - 3 
13 Jac; Regis, Bolds caſe , and Rutlandſhiers caſe ; 
and therctore an Aion [ics not againli B for not 
pulling down the houſe, for that were unreafon- 
able. 

But by 17 Hen, 4. an Aqtion upon the caſe lies 

for (topping of a way in grols. only.. ard an atlize 

_ of Nufance for a way appendanf, 21 _Eaw.3. 2.6, 

34 Hen. 6. 4. pl..11. Note the difference, one 
fivours ot the realty, the other is but perfonal. 

But for ſtopping of a way in my own Land 
Trefpaſs vi & arm4 lies, and not this Action, | 
Eqdw. 3. Adiion upon the Caſe 38, 13 Hen.,7, 26. | j 
For there 15 a plain breach ot the Peace by 4di- | 1 
ſturbing my poſſetlion. , ; 

But tor ſiopping of a Highway the Detendart 
ſhall be punithcd in the Lect, and not by this A- 
Gion, unlcls the party had a fpccial lofs ; for a 
{pe cial 1; fs admits of a ſpecial remedy, 27 Hen:S. | 
26. 5 Edre.4.2.b. + Fl 4 S. 33 2 Hen, 6.26. Coke AJ 
6, part.73.A. Will iams caſ:. 21 Hen 7:35: Coke 
9. part, 1] i 3. Mayrs caſe. Fora Co urt Lect iS tO re- : ; 
dreſs fuch publick PrieVances. 

It A ſays, that B hath right in my La {Or Slander of 
years an Adi 8 lics, Coke 1, part. 177. Mildmays my Title. 
caſe. No. Lib.Ioty. 20.A.ſef,27. but ] ovght to 
thew how 1 am piciudiced by his ſaying fo, or 
elfc it lies not,tor his lye were it a treſpals only, tte 
Law will not puriſh 3 if, 

A brought an Action upon the Caſe agaivſi B, 
becauſe that B publiſhed and declared falſly, chat 
he had the Leaſe of the Land of A.and that he in- 
tended to fel} his Land,and was thereby hinored; B 
faid, that he had an Indent.of Leaſe,asin the Coune 
is mentioned, and traverſeth that he forged it not, 

D 2 'B when | 
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Land, 


Trade. 


Diitrefs. 


AXTtion upon the Caſe. 


1. when Bcliims a right, though he had none; 


yet the Action lics not, for it appears not whether 


he had a right or not 3 2. the Count is good, be- 
caule it is, that it wes apainlt the knowledge of B 
that it was forged ; 3. Sciens is not traverſable, 
Crs . part. 18, A,cate 14. Sce the Calc at large. 
For {topping a Ditch by which my land is fur- 
rounded with water, Nat.br.88.E, 89,M, 39 Hen, 


6.32. 11 Hen.g. $2, 14 Her. 8.31. ©. whether © 
It lies for ſufkcring it to be topped by negligence, 


viz. by another. 
For not ſcouring a Ditch, by which my land is 
overfl zwn,Regiſt.orig. 100.4. Vit I be not there- 


by damnitied, 
| _ For breaking of a Seabauk, by which my land is 


{urroundecd, Nat. br.86,F.89. B.&C. Reg.orig. 95. A. 
It lies not for erecting of Coney-burroughs, by 
which i loſe part of the profits of my land, be- 
cauſe the party that ereCted them had no property 
in the Coneys , tor they are fere nature, Coke 5, 
part. 104.. Boulſtons cafes and 1t- 15 Jawtul bg 
me to kill them it they come upon my ground. 
©. tamen inregard of the trouble. 
If one hath a Bakchouſe by Prcfſcription, and I 
{ct up another by him to his prejudices for the 
Law favours and protcas 2ncicnt Rights, prefu- 
mIng they had Jawful commencements. 


. For diſturbing my Baily to diſtrain for an | 


amercement, 15 Hen,6,9. pl.20. tor the wrong is 
one ro me; tor the Baily ts my Scrvant,and acts 
for my bincht. 

2. For difturbing me to diftrain or to attach, 
Nat.br,102, F, This is ſtronger than the former 
calc, and the injury more apparent: 

2, For 


7 


Aion upon the Caſe. ve 'Y 
3. For diſiraining more Suitors to come to , 
my Leet than ought to be, Nat. br.94.G, Coke 4. 
94.B, Regiſt.orig.103.B. for the Law hates need- 
lcfs troubles and vexations, 
4. For diſtraining Parſons or Vicars in their 
- Piritual poſlc{lions, Nat. br. 94. F, and the Writ 
is, contra legem & conſuetudinem regni noſtri , 
contra formam articulorum , & contra pacem #n0- 
ftram, ibidem, For the Common Law protcas the 
Clergy, and takes care for tacir eltates to preſerve 
them from violence, 
1, Againſt him that ſets up a new ' Fair. or Fair and 
Market againſt my Fair or Market, 22 He#.6 14, Marker, 
"11; Hen. 4.74. for Lam prejudiced thereby in 
my ancient right. 
But 41 Edw.3. 2 4. per Belknap, 94d permit at 
lies, and not this Action. ©. tamen car ſemble 
nemy. | 
2. For diflurbing Cuſtomers to come to the 
Market. 11 Hen.4.47. 41 Edw.3.24. 29 Edw.z. 
18. 9 Hen,6.45. Nat hr gi.G. 2 Edw.3.32. pls. 
For it is as well-a private injury to them, as tis a 
prejudice to the Commonwealth. 
3. Fordifturbing me tohold a Fatr or Market, 
16 Edw.2. AGion ſur caſe 47, tor it hinders my 
profit. 
And the Writ was, that it hcl i three days, and 
the Count two days and two halt days, and good 
for Hh is all one in ſubſtance. _ 
, For diſturbing me to take Toll in 4 Fair or 
Mitker. g Hens, 45.21 Hen. 7.16. quere, tor it 
fecms Treſpals lies. 
5. For (clling in another place out of the Fair, 
Regiſt.orig. 107. 4,& B, for thereby the Fair and 
the profit 1s leſſened. oe ty: * 1,When 
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Deeds. 


Falſe Re- 
turn. 


Ferry. 


Foldape. 


Aion upon the Caſe. 

1. Whcn the Tenant for life or years burns the 

Deca tohim delivered of remainder, 9 Ed. 4. 
53. 072, by the remainder 17 Ann. 

2. Whcna Decd is loſt, 34 Hen. 6, 4. viz. by 

negiigence; for the Law punitheth negligence 

WRLeny 2nother is dainnitied. 


EI 


3. When the Seal is broken off, 39 Hen.6.46. 


Lib. Intra. B, Ser, & 3. cither wiltully or "eg: 


ligecntly. 

- For Deeds fofd with the La, and not de- 
livercd upon requeſt, Lib. Intra. 5.A.Sed.2. for 
the agreement is rot performed, which the Law 


' CTCates., 


5. For forging a Statute Staple Or Merchant, 
Nat br. 96.E. 17 Edw.3.49. Regiſt, orig. 115. A, & 
b, to recompence the party wronged, though the 
party may alſo be ingdictcd tor it. 

6, For forging of a Relcalſe d) which 1 loſe 
my W ard, 39 Edw.3.13. 

.- Tor returning ime {fummoned, and thereby 
oddinent] is given by default againſi me, where 1 
never was fummoncd ; but this was after the death 
of the Summoners, 8 Hen. 6, 1. 6 Eaw. 4.3.6, 
26 Aſize 48. 

2, For returning a Nichil where 1 had lands, 


Nat. br.93.b.31 Edw.3. Fragef'$'% for 1 am there- 


by diſparaged. 
1. For ſetting up a ncw Ferry to the Nuſance 
of my Ferry, 22 Hen. 6.14. and fo my damage. 
2. Fax threatning, me or Paſſengers, by which 
I Iofe the profits of my Ferry,22 Her.6.17.p1, 32. 
For diſturbing my Foidage, Ne.Lib Intr,14.D. 
7.12, for by the Foldage my Jand 15 made bct- 
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Afton pon the Caſe. 
Fur diſturbing one to have certain walks in the 
Forreſt of Selwood, Coke 5.part.76, the Counteſs 
of Pembrekes caſezfor his profit is ther:tby hindred. 
For creGing a Warren or Dove-hou'e this Acti- 
 onlies not, although it be toths Nufance of ano- 
ther, Coke 5-part.104. B, Bouljtons caſe 3 tor they 
are caſual and uncertain profits. 
For executing Procets in my Liberty, Nat. br. 
95. B, Regift.orig. 103,104. 5 Eaw. 3.150. pl. 20. 
tor my priviledge is thereby abridged. 
- 2. For hindring my light by making. a Wood- 
pile, Coke 9 part. 57.B.4Ireds caſe, le Count there, 
and 58, Ne. Lib. Intra.19.B. ſed, i6. 7 Edw.3.261. 
pl.15. 2. it 1 makeir a penn ground, 
and for my own private ulc, 
2, For infecting the Air of my Parlour with 
an Hogſ-skin, Coke ibidem ; tor thereby my health 
is endangered, which is more to be valued than 
wealth. | 
. With a Dychouſe , Coke 7518, for they uf2 
many offtentive Drugs. 
Michaelis g Fac. Ban.Regis Ward verſus Cheſhire, 
The Plaintiff counts that he is feized in fee of 3 
Kitchin, in parochis ſanGit Dunſtani in Loxaox . 


and preſcribes to have Windows into the Back- 


lide of the Dcfendant, and for his topping up ct 
maximam partem,&c, port, Toaction, and upor 
Not guilty pleaded it was found pro gqzer. and 
moved inarrcli of Judgment, 

1.He did not ſhew that the Ritchin was ancicnt; 
but it was reſolved,that it was implyed in the Pre- 
(cription3 but by Williams this was not matcrial: 
but Crock e contra, by the cuſiome of the City it 
may be Ropped, if not ancicnt, © 


ce 


2, Tor 


5/ 


Forreſt. 


Warren... 


Liberty. 


Houſe, 


Meer- 
ſtone. 


Mill. 


Acton upon the Caſe. 

2. For that the quantity was not ſhewed, but 
reſolved it need not be, Coke 4. part. 49.Com.249. 

3. Neither ſhews he the Pariſh in which the 
Backſide is, ſed non allocatur, becauſe the fiop- 
ping of the light is the material point, and it was 
ſhewed where that was : and the Plaintifi had | 
judgment. Nota & que C.Ley a ceſt Jour, = 

Hill g. Fac, Ban. Regis, Hughes & Keme. A had 
an ancient houſe in Lodo, B builds a new one 
which ſtops the light of 4; ; per Curiam, 1.That 
3 man cannot by the caftome of Loxdox erect a 
new houſe, where there was not one before , to 
itop the Lights of the ancient houſe. 2. Upon an 
ancient Foundation a man may ere& a new houſe, 
and {top the ancient Lights of his Neighbour ; for 
by the fame reaſon that his Neighbour excted his 
houſe more high, may the other at any time cred 
his, but he cannot enlarge his in breadth or length 
to {top.the Lights of his Neighbour,vide 22 H,s. 


15, 


Maxtor. 


For fenoving Plaint out of my Mannor with- 
out cauſe, 27 Hew, 6.4. for thereby the vey of 
y Court are Icflencd: 
,” or taking an,eftray within my Mannor or Li-. 
berty, 13 Edw.3.breve 674. 31 Edw.3.breve 335. 


- but ibidem, it lies not betore feiſure of the liray, 


tor bcfore the Lord was not 1ntituled unto it. 

For removing a Meertione,though one of them 
be Tenant in Common, 1 Hen,5.1, Lib.Intra.g.C. 
ſef.t. for thereby part of the Land may be en- 
dangered to be loſt, and Saits may thereby arite 
touching the extent of the Lands, 

1..For diſturbing my Cuſtomers to come to 
my Mill, 11 Hen.4.47, 41 Eaw.3, 24: 29 Edw.3z, 

Io, 
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18, 9 Hen. 6.45. for thereby my Toll is lefſened. 

2, For creRing a new Mill, Lib. Intra.g.B,S«9, 

2, D.ſe.i, ©. it it benot to the hindrance of | 
an _ Mill. 
For diſturbing to take ſcifure of an Office, Office. 

6 Edo, 3.9, for till (ciſure he cannot receive the 
profits thereot. 

2. Fordilturbing the Steward to hold Court, 

Lib. Intra. 5. B. Sedi,1, _ ©. whether it my be 
brought by the Lord and the Steward aifo ? 

ſeems it may, for both may be damnificd. 

3, Forditiurbing to take the profits which be- 
long to the office, 9 Rich,2, Aion ſur caſe, 5, for 
there is apparent dammage. 

4. Apainit an Eſcheator that returns contrary 
to that which wes found by office, 9 Hey. 6. 60. 
for by the falfe return the party concerned may bc 
damnitied. 

F. If he make a return where no office was 
found, 21 Edw.4.23,& 27. for he is not a Judge. 
but Officer, 9 Hey. 6.60, "Sis, fo rcturn the En- 
queſt found by the Jury, and not to judge of him- 

{clf how the Lands were held, | 

6. For procuring a falſe Oface to be found by 
which my Land is ſciſcd, 47 Edw.3. 15. Kitchin 
175-4. for my Ini<ritance is thereby made worle 
by reaſon of the tenure, This is now otherwike. 

For erecting of a Dyhouſe wiich poyens my Pilcary. 
water, by reaſon where oj my Filh dies, Coke 9. 
part.59, A. 4ldreds caſe ; and (o is it for Res oh 
the Air thereby. vid, axtea, 

r.. For releating to me with warranty, and prO- Procure- 
curing another to ſue me, 34 Fdw. 3.20. tor this ment. 

is iraudulent dealing, 


!.Apainli 
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Prote&:- 1. Againſt Tenant in a Precipe, which hath 


ON, protection allowed to TVeſtm. for one year . and 
within the year he ſtays at G louceſter, IS Edw, 4s 


School. tf I face a Schoolmaſter for ercing 3 School! 
in the ſane Town the Action lies not; tor it is no 
Nuſance, 11 He#.4.47. pl.21. 22 Hen.6.14. pri- 
fort. and it is for the good of the weaal publick, 
wich is to be preicrred before any ones private 
profit. 

Sander of If A favs that B hath right in my Land for 
my Titte. years an Aion lies, Coke 1. part. 177. Mildmays 
. cafe, No.Lib, Intra. 30. 4. $9.27. but 1 ought 
ro ſhew how 1 am preudiced particularly , cIfe 

thcre appears nocaule ot Action. 

A brought an Action upon the caſe againti B 
becauſe that he publiſhed, that he had the leaſe of 
the Land of A, and that he intended to fell jt 
ard was hindred 3 B aid, that he had an Inden- 
turc as inthe Count is mentioned , and traverieth 
that he forged it, 1, when Þ claims a right,thougt: 
he had none, yet the Action lies not, for it may be 
he thought he had aright, and fo there cannot be 
{aid any malice. 2. The Count is good, becauſe 
it is that jt yer aunt the knowledge of B that 
it was forged. Sciens 15 not traverfable e, Coke 
4 part18-. cle 14 FD 

Land,  1- For floppinga Ditch, by which my Land is 
"Tres Nat. br. 88.E, 89. M. 39 Hen. 6.32, 
11 Hen. 4. $2, 14 Hen. 8, 31. for the Land is 
thereby made worle, elſe it will not lie. 

For not ſcouring a Ditch, by which my Land 
is overflown, Regpiſt.orig. 100, A. Non-feafance is 
puniſhable as well as a Mis{cafance. 


t or 
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For Ll of a Seabank, by which my land 
is ſurrounded, Nat. br, 86.F, 89. b, © C. Regiſt. 
orig,95.A, vid, antea. 

It lies not for erecting of Covey burrouphs, 
by which 1 loſe the protits of my Land, becauſe 

the party had no property in them, C: be F..part.. 
1 ©4. Boxljtons caſe 3 and I may take them Upon 
my land and juſtitic it, vid, antea, 

1, It one hath the trade of-a Bakchouſe by Trade; 

prietcription for the whole Town, and anothicr e- 
rc&s another and ſells, an Action lies, Coke 8, 
part, 125.cafe of London, 19 Rich, 2. AGioa fur 
Caſe 52, The Law favours Ancient rights, tor it 
tcnds much to peace. 

2, For uling the trade of a Dycr in K without 
Licenſe of the Archbiſhop of York, Regiſt, orig, 
105.0 106. Coke ibidem ; for the priviicdge of 
tne Bithop is thereby impaired. 

3. The Kiovg grants to A'the fole faifarce of 
play-cards, yet A ſhall not have an Action upon 
the caſe againſt others that uſe the trade, becauſe 
the grant is void, Coke 11.part.$6.. Manopelier: ; 
for it is a Monopoly which is 2gainti the publick 
g00d, and the liberty of the Subject. 

Tenant at will makes voluntary watte,an Ation Waſte, 
of walie li. s againft him, Littleton 15.4. 1.4 Hes. 
3.12. Brown.Coke 15 part.Þ, Salops cale,485 Edw. 
3.25." Dyer-121. p17, 11 Hen, 6.38, and not 
an Action on the Caſe. 

For diverting of pait of the flirim by the Water- 
| owner of the Land, by which the ſtream flows 0- <aufte- 
ver, 12 Hen.4.47. 21 Hen.7.30. Dyer 248. p1.80. 
| Coke 4 . part. 86. Latterels calc the Count there, 

; Eliz. Dyer 195-p1.37. 


But 


GY 


Watering- 
places. 
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But for diverting majoris partis Atlize lies, 8 E- 
liz,Dyer 248.p1.80, but this is intended when the 


Mill cannot go, for that is prejudictal to the Free- 
hold. 


For Rlopping a Pit that one hath for water, al- 
though it is not a common watering-place,2 1 Hez, 


-7.35. No.Lib Intra.18. D. ſed.15: tor thereby 1 


that digged it Ioſi my labour and eaſement. 
The Writ. 


Ought to be certain as the Count, except in the _ 
place and time, 22 Hen.7.91, which in this a&ion | 
are not traverſable. 

Ir ought to have the ſame certainty as the 
Count, and to have the effe& of all the Count 
except the year and day, the quantity and cer- 
tainty of the Land, 3S Hen. 6.9. pl. 20, Priſotts 
for the Land comes not in queſtion. &. 

The Writ ſhall not be v2 & army, Nat.br.g92.F, 
for it ſuppoſeth not the breach of the publick 
Peace, but only a particular dammage. 

When there are two cauſes of Actions, 1.cauſ# 
eauſans , 2. cauſa cauſata,the tormer may be al- 
ledged vi & armis , Cokeg. part. 50, B. Salops 
cafe ; For that is but as an inducement to the cauſe 
of action, upon whichthe Adton is brought. 


The Proceſs, 1. before appearance; 2, after, 


At Common Law a Capias lieth not, 43 Edw. 


3.T1. Coke 10. part,72. 4, Marſhalſey , for liberty 
was preferred before private wrongs, which con- 
cerned the eltate only. 


But 
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But 10 Hen.7. cap. 9g. ſuch procels. is given in 
an Aion ſur le Caſe in Ban. Regis © Com.Ban, as 
for Treſpaſs or debt, Br.exiges? 14.29. vid. the Sta- 
tutc, 
The Judgment, 

For not repairing of a Bridge per nd &e. the 
judgment ſhall be to recover dammages to the 
party damnified , and 3 Diftreſs to the Sherifi to 
compel the Defendant to repair to prevent further 
dammage to any. 


For what things it lies, 

1, For chaſing Sheep into the water, 2 Hen. 7, Chafing 
11.B. ' ©. if the Shcep be not hurt by it, it it do Sheep. 
not lie? Itſcems not. 

2, For taking of Shcep delivered to me for a 
year to dung my Land, Nat.26,B,& D. N for 1 

_ thereby am damniticd. 

1. Apainſt him that I give money to give to 
my Attorney , and he gives it to my adverſary, 
20 Hen.,7.9. forhereis breach of fruft by which 
IL am damnihed. 

2, If 1 lend my Plate or other goods to On?, For ponds 
and he waſtes them, or miſuſeth them , or con- lent, aud 
verts them to his own uſe,27 Hen.s. 25.28 Hen,S, arc watted,. 
Dyer 22.pl.137.20 Hen.7.4., 2 Hen.7.11,2 Edw. | 
4.5. 18 Edw.4.23. 21 Edw.,4.15. Crock, 2 Hen. | 
8.169, pl.2. For here the Law creates a truſt and | | 
Covenant, which is broken, MN 

3. i againſt a Baily that cuts my Trecs,or kills j 
my Cows, 18 Edw.4.23. ©. i 

4. If a Baily lend them to B. nd he waſtes i 
them, it lies agzinſt B, 12 Edw. 4.13. for the Baily 
might lend them, | 


Ho Agiinki 
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G. Apaint my Butler that breaks my Hana- | 
pcr, 18 Edw, 4. 27. Now it is Felony by the Sta- | 


> hehe 
6. Upon bajlment of a Bag, in which was 207; 


and he breaks the Seal,2 1 Edw.4.30 p1.25. 


.  Goodsnot 


delivered. 


Wood and 
Eſtovers, 


Carrier. 


7. Sofor an obligation , 39 Flen. 6. 46. for 1 
may be damiiihicd PIexey: 
S. Apainit a Baily of Beafis, which kills them, 


Littleton 15. A. Dyer 121. pl. 17. 14 Hen. 8.12. 


tor he hath no ſuch Authority quatenmu a Billy, 
The Exccutor comes to the Heir 31 days aftcr 

the death of the 'Teftator , and demands the 
goods that are io the houſe, and he refuſes ro de- 
liver them 53 x. this is a convenient time , 2+ this 
WYODg Is or ares Mich, 7. ac. Ban, Reg, 
Steedmazs cale ; for thereby the exccution of the 
will is retarded, 

rt. 4 fold 20 cords of Wood to B to have by 
alhgnment, and afterward fold 4000 to C to have 
at his elcCtion , and aſſigns to B, which he hall 
cut, and C takes them, B ſhall have an Action a- 
gainlt C, for the firſt bargain was made with him, 
Coke 5.part 24. Palmers calc. 

2, Tenant for years {hall have Eftovers in the 
Wood of ÞB which (hall be cut, or have an Acti- 


on , Coke 9.part.112,Þ. Moyers caſe; if he be bin- 


dred. 

I. Againit a Carrier that breaks Pots and Glal- 
ſes, 2 Hen.7. 2, for this is a misfeafance in the 
Carriage, which the Law implics ought to be 
lately. | 

2. It the things be delivercd to the Servant of 
the Carricr, yet an Action lies againſi the Maſter, 
Paſch, g Tac, Ban, Regs, Wornball & Bradſhaw ; 

For 
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For the Maſter muſt anſwer for the misfeafance of 
his Servant. 

1. For delivering a Horſe to B for ſaſeguard, A Horle. 
who delivers him to C, to the uſe of 4, who 
ſpoils him, 4 (hall have an Action againſt C. 12 
Edw.4.13. pl 9. ©. tor the Horſe was delivercd 
for the beneht of 4. 

2, Againſt a Smith that pricks my Horſe, Nat 
br.g4.D. vide the Writ there, 17 Edw, 4.43. ” 
Edw. 4.6. 46 Edw.3.19. 3 Hen.s. 36. 14 Hen.6, 
18, Regiſt, orig.10S5,A. 48 Edvw. 3. WA pl.11. For 
misfeaſance, for the Law implies he ought to be 
$kilful and careful. 

And if. the Smith lends the Horſe to another, 
who pricks him, Aion lics agaivſt the ſecond, 

12 Edw.4.13. ©. if it lies not alſo againli the 
Smith. | 

A Servant brought a Horſe to the Smith , who 
pricked him, by which the ſervice of the Mitter 
is neglected , the Maſter ſhall have an Action, 
Hill. x Ban Kegy, tor the dammage coines on- | 
| }y to the Maſter. 

For taking my Pigeons with engines, 16 Edw, Pigeonc, 
4.7. or ſhooting of them. Y. 

For playing with talfe Dice, Nat, br. 95. D. Re- Dice and 
gift. ,orig.240. No. Lib, Intr, s. ſed. 5, or for cheat- es 
ing with truc. 

The ſame law of falſe Cards , Coke 11, part.87. 

B. Monopolies ; for the Law puniſhes fraud in all 
things. 

1. For diſtraining of a Horſe of a Prelate , Piſircfs, 
when he had other things diſtrainable, Nat.br,93. 

I. Regiſt, orig. I00. B, Coke 4, part. 08: 
$!ades caſe; in reſpec of uſefulneſs of him above 
F other 
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other goods, and his Samege tor want of him, 
D. tamen. 


2. For dilirainivg in a Vigh-way, or in any 


Spiritual Land bclonging to a Church, againſt the 
Articles of the Clcrks, 94 E.Regiſt.100.B, 


3. For diſiraining one to come to my Leet, 


when he owed no fuit to my Lect, Nat.br. 94. Tt 


for the diftraining was unla weul. 

For diſtraining Cows, end then impounding 
them till chey catl their Calves, Nat.br.86.E, ©. 
it the diftre's was no Ji 3bul. d. if 1t ſte. 

For difirainipg Cattel ot the plough, or-Lambs, 
where there was other luthcient difircis, L ib. bites, 
226.D. Diſtreſs, the Writ there, Nat.br. go.B. for 
a mans lively hood | is favoured in Law , and alfo 
tillage. 9. if the L 3111bs be weaned. 

The Count hall not (hew that there. was other 
{ufficient ditirefs , Hit 1t (hall be contra formam 
Staruti, which providcs againtt ſuch difiraining, 
14 Eliz.Dyer 312.p1.56. 


And it lies when the Tcnant hath made agrce- _ 


ment tor theR.nt, and yet 5 diſtrained, 15 Edi, 
2. qQuere.- 

For diftraining in a Liberty wheie the Con- 
tract was not made, Regiſt, orig. A. per le Stat, 
Weſtm.1. cap. 34- whith dire&s where Diſircfſes 
ought to be taken, 

By a Goalcr againſt a Priſoner that eſcapes be- 
ing committed per Auditors, Nat. br.gg.C,130.B. 
the Writ thcre ; for the Goaler is liable and there- 
fore it is reafon he ſhould have remedy againſt the 


Party. 


For tearing an Obligation delivered to be kept, 


30 Hen.6.44.Lib,liitra.7.b;ſeci. 1,for this is breach 
of trult. The 


p 
| 
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The Defendant pleads, it was delivered in the 
nature of an Acquittance abſque hoe, that it was, 
&c. Lib. Jatra.7, Þ. ſed.2. 

Apgaintt a Ferry-man that ſurcharges his Boat, Ferrynan, 
_ by which my Horſe is drowned, 22 Aſize 41. tor 
1 am dainnihcd by his misf: alance. 

I. For torging ot an Obligation that 1s Put in Forgery 
(uit agaiofi me, 5 Edw.4.126. p1.44. Coke 4+ parts 
19. B. caſe 14. 42 Aſſize $. tor the private dam- Counter: 
mage done me thereby. Ieiting » 

2, For forging of a Ref! ination, Regiſt. orig. 

I14.B, 

3. For forging of a will 5 Edw. 4 120.6, _ 

4. For counterfeiting a Letter in the name of 
his Maſter, that the Plaintiff would fend his Ma- 
ſter 201. upon which the Plaintiff delivered 20 7. 
co the Defendant, 33 Hem. 8. cap.1. «Paſch. 7 Jac; 

Ban. Regis, Tracy verſus Veale alias Smith. In all 
theſe cas an Indictment doth alſo lic , becaule it 
is contra pacem, 

For taking away a ward, he hall have a value gyarg, 
of the marriage,29 Aſize 35. and not this Acti- 
on, by a Writ de valore maritagit. 

For putting ſomething in my Ditch, whereby Grain 
my grain is drowned, Regi(t.or1g.95.Þ,97. A. and drowned. 
thereby made worſe 3 elſe 2. whether it lic or no. 

For menacing to take my goods, if I do not *nace. 
pive him 201, 7 Edw.42, ©, 

For taking away my Pales, guere whether Pales. 
Treſpaſs vi & armis doth not lie, 15 Edwv. 4. 4+ 
Choke. 

For putting in a common River piles,by which Piles, 
my Oxen perilh, Nat. br.92.F, otherwilc it ſeems 
it lies not- 

E..2 For 
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For taking my goods after proteRtion to me. 
granted, Kegiſt orig.12.4. Q. tor I may plead 
my Prote&ion upon a Replevin. 

By a Sheriff againſi one that reſcued one in Ex- 
ecution, Dyer 241.pl. 47. for the Sheriff is there- 
by in hazard to pay the debt. 

1. For taking my Servant out of my ſervice, 
19 Kich.2, Attion wpon the Caſe 52. for it is to 
my prejudice in the intendment of the Law. 

Not his Servant is a good plea in bar, 20 Hex. - 
7.4.pl.13. Finenx ; of the Action for the Defen- 
dant to plead,viz, zempore Captions, 

2, For inticing my Servant to depart, and him 


to retain, 11 Her. 4. 23. for this 1s fraudulent and | 
unconſcionable. | 


3.For beating my Servant, though he ſerve me 
but for pleaſure, 21 Hen.6. 9. for I receive pro- 
fit by his ſervice, and do loſe it by beating of him. 

But he ought to count per quod he loti his 
Service, Coke 9part.113. 4. Mayers cafc,18 Edw. 
Au27 pl.2 4. 2 Hen.4.12. pl.49. 28 Hen. 6, I4.2nd 
tiicre was Omitted this ny per and yet good, for 


the ſenſe was good without it. 


And if the Plaintiff have a Verdi& and doth 
not count as aforeſaid, he ſhall never have judg- 
ment, Crooke 21 Hen.7.71. pl.15, becauſe it doth 
not appear he had cauſe to bring his Action. 

But he need not count of the retainer, 21 Hey, 
6.31. pl.18. 22 Hen.6.30.B, & 43. B, 31 Hen, 
6. 4 pl.2. for if he was not his Servant the De- 
fendant may traverſe it. 

4. For menacing my Servant , per quod, &c. 
Regiſt. orig.94.B. tor the loſs of the ſervice is the 
main cauſe of the Action. 

5». For 
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5, For aſſault and battery of my Servant, per | 
aw &c. Regiſt, rig. 102 .A, Nat. br.,g1, vide the | 
count Lib.Intra.613.B. ſed.19 674.C. jed.1. | 
6. For aſſault and battery, and impriſonment, \| 


till che Plaintiff made tine, per quod damnificatw, : 
&c. 19 Hen,6,35. pl.37. i 
7, For battery, mayheme and impriſonment, q 
per quod damnificatus, &c. Crooke 7 Hen. 8, 180, _ 1 


8, When his Dog bites my Servant, per quod, 
Fc. Regiſt. 111. A, ſervitium amiſ} 3 bur then he 
muſt count that kept him, knowing him to be ac* 1 
cuſtomed to dite. ' 
A good plea to the Writ, that it was his Wife | 1 
that was bitten, 7 Rich, 2. traverſe 206. for then 
his Count is falſe. 
So, that it was his Farmor, 13 Rich. 2, traverſe * 
2I0. 
So, that it was his Prentice 2, ſora Prentice 
IS a Servant, 2 Hen.6.31.pl. 18. , 
So, that it was his Companion , 37 Hen. 6.7. {1 
pl. 13. ut 
Againſt the Leſſor that outs the Executors of Teri. 
the Term left to the Teſftator, Nat. br.g2. G. 
whether an cjecment doth not lie: 
And the Writ 1s there by Summons not per 
pone per vadios, &c, Summons is the ancienter . j 
_ Proceſs, Ta. if 


For. doing of wrong to the damage of another touch- j 
ing Þ4s body. | 
For lying in wait to kill mz or take me as his Lyingin ſi 
Villain, fo that I dare not go about my butineſs, air, 
2 Edw. 4.5. 17 Edw. 4.4. Regift,orig. 101,102. 
E-3 Crooke. 
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Crocks 13 Hea.7,26,27. 2 Hen.7.12, pl.ns, Coke 
4 part 18,4. caſe 14. tor the Law highly prizeth 
litc and liberty. 

Note, AGio quod metus cauſa fuit, datur ei que 
probabili metu yem ſuam tradidit, vend-dit vel pro- 
miſit, verſus eum qui metum intulit, & dicitur me- 
tus probabilis qui in virum conſtantem cadere porſſit, 
non in bominem meticulsſum , Bradton, Iih. 3. 
cap.4, fol.1oz.B, It mult be ſure grounded on 

a xcafonable cauſe ot fear, 

'T. For arrcfting me in the name ot B, without 
his conſent, 7 He#.6 43. pl. 19. for it may be he 
would not have arrclicd me, though he had cauſe, 

2. Forarrcfiing me without cauſe, s Eaw, 4, 
12; 

But this ought to be by collufion to vex me, 
43 Edw..3.20. for it there be probabily cauſe it 
I1cs not, *$Or one May be decved in the Law. 

3 For OY me to appcar in the Marſhal- 
ſcy, where I wasnot (ucd, 3 Hen.6. eſtoppel 18. 
10 Hen. s 13. 7 Hen. 6. 30; for this i Is VEXa- 
tious, 

4. For arreſting me in Loudoy FOLIO I was 
priviledged in Bank, 7 Hen. 6. 45. for I am de- 
barr*d ot my priviledge, and put to more trouble. 

5- Againſt a Sheriff for returning me #1hz/ 
where 1 had lands , by which I was taken per 
Capias, Nat. br 93.b. 31 Edw.z.Proceſl 55. for his 
falle return to my prejudice. 

For arreſting me and bringing me before a Ju- 
ſtice, where 1 was indicted and acquitted,and this 
is 200d cauſe of Action although the time of the 
arreſt 15 not ſhewed,, becauſe of the vexation, 
Trin, 7 Jac, ban, Regis, Olivers caſe, which 15 the 

| : cauſe 
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cauſe of the Action, and tne time 15 not mate- 
Tlal, 

If one exhibit Articles to a Jnftice of Peace a- 
gainſt B, to have him bound to his 200d Behavi=- 
our, no Action lies for this, becauſe it iS in 
courſe of Juſtice, Coke 4. part. 14. B, But gquere if 
the Articlcs be falle. _ 

For putting Irons and putting in the Stocks,and Goaler. 
giving little ſuſtenance to ons committed for 
Dcbt, or Arrcarages in Account, Nat hr.v5 Fl. for 
the Law warrants it not, and the Law hates cru- 
Elty. 

For procuring another to be indicted without 
cauſe, Nat. br, 114. D.116.4. viz. probable 
cauſe. 

- For procuring B to be indicted for a common 
Parc&or, and he is acquitted ſecundum Leges An- 
glie, 1. good, although that the Connt was nor, 
that he was Jawtully acquitted, for it is fo implizd 3 
2. he ought to have Counted quod inde acquieta- 
tus fait, or words that do amount to fo much, 
Mich.7 Fae. Ban. Kegis, Rott.q07. Bell verſus Gom- 
ble; tor elſc there appears no cauſe of Aion. 


Indit- 


ment. 


For threatning by word or writing, to beat me, Menace. 


it I come out of my houle, 17 Edw., 3. 4. vide 
BraGon, lib.3, cap.4. fol.113.B. tor I am thereby 
hindered in my occations, and {o damnihed. 

For threatning another of life and member 1 
10 Edw.4 6. the Writ and Count, Lib, Intra. 567. 
' B. ſe&.1,2. tor he thercby gocs in fear , and fo the 
Peaceis diſturbed. | 

For putting poyſon in my meat, rd arig, Poyſon. 


102.4. wittingly, to the hazard of my lite or 
health. 


'B*4 | Againſt 


Articles, 


JL 


Tlander, 


Action upon the Caſe. 


Apainſi a Chirurgion that impairs the body by 
his Mcdicine, 21 Hen. 6.55. 11 Rich. 2. Aon 
pon the caſe 37. For it is either a misfeaſance of 
12znorance or of malice, both which are puniſha- 
ble on thoſe that undertake a truſt and Skill. 


For doing 4 thing to the damage of another touching 
bis Name, which is Slander for it turns to his 
prejudice. 

Drcitur quod ſcandaloſum eſt generale rdam. 
and fignities that which one docs to the overthrow 
of anothers credit and repute; therefore it is con- 
c ivcd, that if the words are ſpoken to the wrong 
of another, av Action lies, Kitchin 173. for the 
intended 1 lujury. 

Fit autem injuria #on ſolum cum quis pugno per- 
euſſus fuit, verberatus, vulneratus, vel fuſtibus ceſus, 
Vera Cum 61 conunvitium dium fuit, vel de eo fa- 
Gum crimen famoſum,& bujuſmodi. Bracton,lib.3. 
fol. 155. A. 

There are two kinds of defamations, Spiritual 


and Tcnporal, Nat.br.55. 


Note, wh:n words are not ſpoken adjcQively, 
if they touch one in his Profeſſion or Trade they 
are aRionable, otherwiſe not , Coke 4. part. Ig. 
caſels, ©. Adjc@ive words are incertain, and 
fignific nothing poſitively or diredly affirmative. 

Allo if they imply or preſume an illoyal ac, 
viz, againſt the publick Peace, then an Aion 
lics although chey are ſpoken adjeiyely ; . but if 

they imply an intention only, then an Action lies 
not, Coke 4.part, 19.B. caſe 15, for the Law puni- 
ſketh not Intentions, except it be in caſes of Trea- 

{on, 
It 
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It lies not for calling one Adulterer , becauſe it Adulterer, -_ bj 
belongs to the Spiritual Court, 27 Hen.8.17. Coke | 
4.part.17.caſe 11. but nowit doth, becauſe Adul- -.- 
tcry is made death by a late Statute. i} 
TT. Forcallinga man Bankrupt it lies not,unleſs Bankrupe, 
2 man be a Merchant, or uſe a Trade , or pet his 
living by buying and ſelling , Paſch.4o Eliz, Bec- 
kard & Conſtable ; it was there doubted, then one 
Caſe was cited in Ban.Regis, that it did not lie. 
2, For ſaying that B will bea Bankrupt within 
two days, it lies, 6 Edw.6.Dyer 72.pl.6. Coks 4. 
part. fol.19. for he is impaired in his credit , for 
none will truſt one that is likely to break. | 
3. A ſhews that he was a Shoemaker, and did 
uſe to buy and fel! per 10 years; the Defendant 
faid that he was a Bankrupt,and this was good al- 
though he did not ſhew that he was a Shoemaker 
for 10 years , for it is implied in that he ſaid, he 
aſed to buy and fell per 16 years, Mich. g Fac.Ban. 
Regis, Dayet, Chandler. 
4. For calling a Merchant Bankrupt-Knave it 
lies, becauſc it toucheth him in his Protethon, Coke 
4.part.19.A,& B. in both the words. __ 
I. For calling one Baſtard , it he be an Heir, pafiard. | 
No. Lib.Intr 28. ſed.25. Irin.25 Eliz Ban. Regis. ql 
©. if he be not an Heir ,. and no fpecial damage 
laid. 
2. A intends to preſent B to a Church, and C 
lays that he is a Baſtard, by which he is not pre- 
ſented, B ſhall have an Action, Coke 4. part. 17. } 
caſe 11, for here is a particular damage laid. | 
For calling one Bawd it lics not , 27 Hen.sS. Bawd. 
_ Kitchin 173, becauſe it belongs to the Spiritual 
Court, —— if it be ſpoken in Louder it lies : 
an 


Bzredtor, 


Coulcner, 


Action upon the Caſe.” 


And me ſeems the ſame Law,if it be in the Coun- 
fre 

4 ſaid to B your Attorney 1s a bribing Knave, 
AQton lies- becauſe it toucheth him in his Pro- 
feffion, Mich. 11 7ac.Com.Ban. Tardly & Elli. 2. 
For a bribing Knave is one properly that gives 
bribes, and not a taker of brides ; but that is not . 
fair practiſe, 

A faid of an Attorney, you are well known to 
be a corrupt man, and to deal corruptly, Action 
lies, Coke 4..part. 16. caſe 6, for he is ſcandalized 
in his proicthon. 

For calling a man Common Miſſcaſor or Eare- 
Gor, it lics not, Kitcha 173. A. vide 22 Aſiz.4q3, 
&. ramen ot the word BareQtor. 

. For calling a man Coulener it lies not, Coke 
os 15.6, ©. 

2; Thou art a Couſening Knave, and haſt cou- 
ſ{encd my two kinſmen of Land worth 6000 1. 
and 1 will bring thee to {tand upon the Pillory 
for it , the Action lies not, Kitchia 173. B. : 
ramen, tor for calling one Cheater lately adjudged 
aQiionable i in B.S. in Park»urjt and Bramptons cafe, 
by Gian. Chict Juſtice. 

3.4 isa Couſcning Knave, and I have proved 
him a Couſcning Knave tor ſelling me a _ for 
a Diamond, it lics not, Kitchin 174.4. ©. it the 
words were ſpoken of a Goldſmith or Jeweler. 

4.1t Sir Johz $.might have his will, he would 


Kill all true Subje&s and the King, and he is a 


maintainer of Papiſts and RebelJious perſons 3 up- 
on Not guilty the Jury found that he ſaid, I thiok 
in my Conſcience #t ſupra, &c. 1. the words are 
aQtionable, for ſcandalum dicitur quod parit rni- 


Ram 


Aion upon the Caſe. 


nam vel occaſionem ruine, 2. the Jury found the 


[- ſubſtance and no variance , Mich. 14. Fac. Regis, 
$ydeuham & May ; one muſi not tell his rhoughts. 


to- prejudice another. 
Thou art an Enemy to the State of this Realm, 
an Action lies, Hil/.4o Eliz.Com. Ban. Hooknell & 


Smith, 2, ramen, for the words fecm very du- 
bious. 


It lies for writing a Libel in a paper, and afhix- 
ing it to the Church-door , by which I amto 
enter, I7 Edw. 4.3. Lib.Intr.13 B. ſeq. for it is 
in effc& ſpeaking of Scandalous words. 

For calling one falſe Juſtice of Peace it lies, 
4 Edw.6. 22. it ſpoken in relation to his Ot- 
fce. 

It lies not for calling a man falſe Knave, 


TS 


Slander in 
writing. 


4 Ju- 
ſtice, 


Falſe 


Kitchin 173. B.' tor the word Knave 1s a Scneral finave. 


word, and a word of hcaf, 

x. It lies not for ſuing a man for F orgery) Il 
Kliz. Dyer 245. 

Becauſc tor falſe Action ſequitur nulla Pans, 2 
Kich.3.g. tor if the Action be falſe the Detendant 
ſhall have his damages pro falſo clamore. 

For this is in courſe of Juſtice, Coke 4. part.14. 
B. Andit it would lic, men would ws terrified 
from paniſhing Vice. 


2. But it one be ſued in the Se haebes for 


Fal(e ſuit. 


a thing not examinable, there an Action lics, Coke - 


4.part.14.B.caſe 3. Ns. Lib.Intr, 23, B. ſe.21.For 


Actions are to b: brought in the Courts proper 


co try them, ard nut in Aivitiary Cour :s. Er go Nh. 
whether an Action upon the Caſe cu not lie 


for fuiug i in Chancery , WAcre © a plain Action lies 
at the Common Law. 


3 Bus 
= A ' » 
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F elon. 


Forger. 


Heretick. 


Thief, 


Aion upon the Caſe. 

3. But if one bring an Appeal in Com. Bay. it 
lies not, becauſe this is in the nature of a Legal 
ſuit though brought in a wrong Eourt. 

7. For calling a Judge a Felon, 3o Aſize 19. 
Kitchin 173.4. tor Felony is Capital. | 

It lies for ſaying that one had forged a Deed, 
11 Eliz.Dyer 285. for Forgery is indidtable. 

I. Forcalling one Heretick it lies not, becauſe 
it properly belongs to the Spiritual Court ,27 Hen. 

4.17. Regiſt orig.54. Coke 5. part. 57.B. Specotts 
caſe. And the Common Law Courts ought not 
fo entrench upon the Spiritual Courts; nec 6 
COHEYE, 

2. Butif one ſaid of a Divine that he is a He- 
rctick, by which he loſeth his Benefice or Preſen- 
ration, Action lies, Coke 4.part.17.cale 11.for there 


15a temporal loſs. 


T1. For calling one T hief an Adion lies, 27 
Hen.8. 14 Eliz.Dyer.236. pl.26, Lib. Intr.12.D. 
ſei.2. Hill .4 Eliz, Com. bo Reques caſe, Dyer 9, 


- ÞE.TL2; 


Common voice and fame is not ſufficient to call 
a man Thief,” 26 He#.8.9.Dyer 236. p1.26. for it 
may be falſe. | 

But he may juſtifie that the Plaintiff} fiole ſheep, 
Mich.13 Jac.Com.Ban. Cuddinſton & Wilkins, or 


any other thing 3 the ſtealing whereof is Felony, 


or pety Larceny. 


For calling one Thief, and cauſing him tobe 
indicted where he was acquitted, 27 Hen. 8.11. 
Lib. Intr. 12.D. Sef.2, ©. it the matter was ſu- 
{ſpicious. . 

For faying that A had fiole ſheep, 27 Hen. 8. 
22, 


For 
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For ſaying that 4 fiole Sheep of B, 26 Hen. $. 

9.pl.11. 

A is a falſe Knave, and was at my houſe on this 
Seffions day at night,and would have robbed me, 


and did break my doors, and did put me in jco- 


pardy of my life, 28 Hen.S,Dyer pl. 171. for the 
words are very ſcandalous, though they fem very 
general. 

A is infe&ed with ſuch a Robbery that he doth 

ſmell of it, 14 Eliz. Dyer 317. pl.8. 6 Edw. 6. 
Dyer 72. pl. 6. for it implies that he was acceſſory 
toit. 
- There is a neſt of Thieves at B, and C is the 
eprom of them, and is a firong Thief, Dyer 
75.pl.2. ©.if the firſt words alone are aQtiona- 
ble. 

Men cannot have their Cattel gOoup and down 


the Common, but B and his Children will kill 


them with Barbers Dog, no Action lics, Dyer 118. 
pl.79. for the words are not fcandalous, and they 
are general and incertain. 

Thou art a Steal-gown, and the' firſt Gown 
that thou diddeſt wear thou ftolleſt, and then did- 
deſt walk up and down in thy fiollen Gown , and 
haddeſt no Gown until thou diddeſi fteal one, 
Aion lies, No. Lib. Tntr. 22. D.ſeG.20. becauſe 
there is a particular a& of Theft ſet forth. 

Thou art a Thief, for thou fiolleſt my Sons 
goods, Action lies without averring that he had 
goods, Paſch.38 Eliz. Com.Ban. Elin, & Moore ; 
for it ſhall be nendes he had goods without an 
averment. 

My Maſter B hath robbed me of all my goods, 
Action lies without averring that he was his Ser- 

vant, 


>} 


Set Sear Siri 
INN I PRI” "an > ee 
— 9 —_——Y49. 4 — 


Leper. 


Action upon the Caſe. 


vant, for this is Aﬀets certain, Mich.15 Fac. Ban. 
Regis, Brown & Low ;, for Maſter and Servant are 
relata,poſito uno ponitur alterum. 

B burned my Barn. ( innuendo ) a Barn of Corn, 
Acion lies not ; for it is not ſhewed a Barn with 


Corn, nor that it was parcel of the Manſton- 


houſe, and the innuendo cannot aid it,Coke 4.part. 
20. caſe 16. No. Lib TJatra.24.D ſei.22.tor a Barn 
may be without Corn, and not be parcel of a 
Manſton-houfe. 

A hath ſtollen my Wood, ARton lies, for wood 
cannot be intended Trees growtng, Paſeh. 38 Elis, 
Com Ban. Arbor dum creſcit, liguum dum creſcere 
neſcit. 

A doth or will prepare to Rob me, Action lies, 
for this tends to the ruine of A, Mich. I4 fac. Reg. 
$ ydenham & May. ©. tamen, for the words are 
very incertain. 

A calls B Thief,and juſtifies that he ſtole ſheep; 
B pleads the General pardon after the words ſpo- 
ken, the AQion lies, for by the Pardon the word 
Thicf is taken away, Mich. 13 Fac. Com. Ban, 
Cuddingtons caſe, and Wilkens. 2. for it ſeems 
hard Law, there being good cauſc to juſtific at the 
time of the words ſpoken. 

Thou didft ſett on me on the High-way, and 


| didittake away from me my Purſe, and I will be 


ſworn toit, Aion lies, Paſch.9 Fac. Ban. Reg, 
Stoner & Holland for it implics Felony , quere 
owe. 

For calling one Leper or Leprous Knave, 
Adtion lies, Intr, Taylor & Baggs , for thereby 


men will avoid his company , & homo eft animal. 
FR. 


For 
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For Leproſis extre communionem poſuss petere. 
zo poteſt, BraGon, ltb.2. fol.12 A. 
i. Forcalling one Murtherer, AION lies, 6 E- Murtherer, 
tiz. Dyer 236. pl.26, Q. 
—Y Thou haſt killed my Wiſe, no Adtion lies, 
lecauſe it appears to the Court that the is alive, 
Coke 4. part. £6. .4. and fo nodamagecan be by 
Focaking oi the words. 
3. Thou did poyton thy Husband, Aion lies ; 
-  andyctitwas objcted, 1. that ſhe ought to ſhew 
|.s trhathe was dead, 2. thathe diced withinthe year, 
3. that it was voluntazy, Mich.15 Fac. Baw, Rogier, 
1 # Gardixers caſe. 2, 
p | 4. Thou didft poylon5, and it ſhall coſt me a 
1007. but 1 will hang rhee Tor it, Aeon lies, No. 
Lib Inv .25.C.[63.23. The latter words enforce 
the former. 
. A ſaid, that © gave countcl to B to-kill me, 
it lies nor, becauſe a man is not puniſhable without 
3n aQtion done in purſuance of the Countel given, 
Coke 4.part.16.cafſt 10. | 
1. For calling one perjured, 2 Hea.$.22.Kitch- Peri.ged. 
#3 173. yet an Indictment lies for Pexjury. 
2. But for ſaying that he had Forſworn him- 
ſelf, it lies not; for it might be againſt his will, or 
not in a Court of Record, Coke 4.part.15.4 & B. 
Unleſs he had faid in fuch a Court of Record, 
Coke 4.part.15.B. and then it implies he is per- 
jured, and the words amount to as much, = 
3. A hath gotten a Mannor by Swearing and 
Forfwearing, Aion Jies not, becauſe the words 
are t00 general » and fix no offence upon the 


party, Coke 4.part.15. 4,9 B, No.Lib.lntr.21.B. 
$eJ.18. 


4 W 


$5 


Plague. 


Attion upon the Caſe. 


4. Wisforſworn and perjured in Swearing at ' 


_ the Common Pleas bar, upon the Deed which he 


then had in his hand; this ſhall not be intended 
that he {wore upon the Deed, but upon the Book, 
ergo the Adtion lies, Hill.3 5 'Eliz.Bay: Regis, Rot. 
56. Crowe z for words muſt have a reaſonable 
conſtruQion,according to occafion of the ſpeaking 
of them. 

H is a perjured old Knave in the Court of T; 
Action lies, for perjury in a Court Baron is pu- 
niſhable per the Statute of 5 Eliz. for the right 
comes in debate there , & perjuriaum eſt jus alie- 
num pervertere, Paſch. 40 Eliz. Com, Ban, Hatch- 
man & Soutbcotte, But before the Statute quere 
whether the words were Actionable or not. 

A fays to B, thou haſt an old Creeple whore to _ 
thy Mother , for which words he ſued him in the 
Spiritual Court, and produced B for a Witneſs; 
A takes exception to him becauſe he was perjured 
at the Aſﬀizes of D in ſuch a cauſe; WV tor this 
brought his Action againſt A , which juſtifies as 
aforeſaid, 1. this was a legal courſe, wiz,. to take 
exception to a Witneſs; ergo the Acton lies not 3 
2. the Eccleſiaſtical Court may puniſh perjury. 
therefore it lies not here, Trin.15 Fac. Ban.Regic, 
Weſtover verſis Dabener, 

Thcu art perjured, and I will prove it, Action 
lies, No.Lib.Intr.26.A.Sed.2 4, 

For faying that A was deteed of perjury in 
the Star-chamber,it lies not, becauſe an honeti man 
may be detected, but not convicted, Coke 4. part. 
16, caſe 8. Note the difference. 

1. For ſaying of an Innholder, that he had bu- 
ried divers of the Plague that died i in his ork in 

11s 
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his Garden, Action lies, Regiſt. orig.173.B. for by 
the ſpeaking ſuch words he is in danger to loſe his 
Guelis. But quere if he ought to alledge, that he 
is damnitied thereby, 

M is a Whore and hath the Pox, and they have Pox- 
made ſuch holes in her that you may turn your 
tinger inthem, and & the Chirurgion hath given 
her a Diet drink to heal them, take heed how you 
drink with her , Action liesz 1. for calling her 
Whore, and this is the cauſe of the Pox, 2. the 
cure is publiſhed, to wit the Chirurgion and the 
Drink, 3. the contagion, take heed how you drink 
with her:Ergo it ſhall be intended the French Pox, 
and not the Small Pox , Tris. 15 Jac. Ban.:Regis 
Milner and his Wife againſt Reeve, 

x. A faid of B, being a Barreſier, that he had procegio: 
no more Law than a Jack-an-Apes, an Action lizs, 
becauſe it is an unreafonable Creature not having 
any Law, and it ſcandals him in bis profcifion, 

Mich 36, & 37 Eliz. Ban.Regi, Palmers caſc,and 
It is as much as if he had faid, he hath no Law, _ 

For ſaying of a Counſellor, he will deceive you, Revealer 
he was of my Counſel and revealed tny Cauſe, % 3 caule- 
No. Lib. Tatra, 22. B, ſefi.19, for this may hinder 
him from Clients. | | 

For calling a man Rogue it lies not, Kitchin 17 3. Rogue. 
B. But quere if he call him branded Rogue, oy 

A ſays of a Preachex, thou haſt made a fediti- Scition. 
ous Sermon to day and moved the people to it, 
Action lies, becauſe he is ſcandalized in his pro- 
fellion, Coke 4. part. 19.caſe 15, and he might then 
have been puniſhed for preaching Scdition. 

An Acion. de ſcandals magnatam was brought 
for ſaying, you like of thoſe chat maintain Sedi- 

k con 


$Orcary. 


Traytor. 


Ulurer. 


Whore. 
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tion apain(\ the: Queens PrOceVUngs, Coke 4. part» 


12. B, Cromwell caſe, 9, it itlic,for the words 
are general, and it may be he did not know it. 

L ſaid E did report, that your wife ſacrificed 
her Child to the Devilto make away my Mother, 
Aion lies, becauſe ſorcery is felony, per It Fac. 
Regis, and there is an evil intention and an ad 
joyned together, Poſch. 15 Far. Locke verſus 
Locke. 

It lies for calling one Traytor, 27 Hen.S, 14..30 
Aſſize 29.Coke 10. part. 130. B, Osburns caſe, 

Thou diddeti ſpeak Treaſon, Action lies.g Fac. 
Brereford & Preſton , for ſpeaking of Treafon is 
Treaſon, and punithable. 

Walter (aid P did fay, that Mr. Lewis did fay 
there was no Prince in England, an Adion lies , 
for it cannot be intended but that he meant Prince 
Charles was not Prince and becauſe it toucheth 
the Plaintiff in his Alleageance it fhall be taken in 
the favourabletſt ſenſe as is, Fama, fides, oclus non 
patiuntnr Iudum, Hill. 14 Fac. ban Regis, Lewis 
@& Walter; for it is not lawtul for me to ſay what 

I hear another lay, it it tends to a third perſons 
liens ry 

For calling one Ufurer it lics not , becauſe it 
meerly belongs to the Spiritual Court, 27 Hens. 
17. and Uſury is tolerated by the Law. But ©. 


if one call another Extortioner. 


It lies not for calling one Whore, Mich. 9 Fa-. 
Ban. Regs, Hudſons caſe, Coke 4. pert. 18, A. but 
it doth by the late AR. 

But in Loxdon by cuſtornes it did lic before, but 


if it beremoved to Weſtm. no Procedend» ſhall be 


oranted, for ſuch cuſtomes to maintain actions for 
brabling 
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brabling words is againſi the Law,Coke 4.part.16. 

A, caſe 13. Y.tamen, for Roll Chicf Jakice held 
. it ought co be grantedz but Bacos Juſtice to the - 

contrary, 23 Car. B, R, Izack againlt Greex,, & 

24 Car. B,R, Kings caſe, 

For ſaying of a Maid that ſhe had a Baſtard, an 
Action lies, 1. becauſe it is puniſhable by our Law, 
viz, the Statute, 2. if ſhe be to be married it hin- 

_ ders her preterment, Coke 4. part. 16.ciſe 11. Da- 
vies & Gardiner, 


For doing of wrong to the damage of another, 
touching Suits in Law, os 
For ſuing me in the Admiralty for matter about Admiral. 
neque ſuper altum mare , neque ultra mare , per 2 7 
Hen.4.cap.11.5 Marie, Dyer 159.pl.27. and fo not 
belonging to the Juriſdiction ot the Admiralty. 
But it one which is only Baily in the Admiralty, 
and is arreſted , when the principal matter is not 
\ determinable, there this Aion lies, qzere, for it 
was argued at the Bar, Mich.11 ac. Com. Bay. Rot. 
1127. Rowe verſus Alporte. | 31 
Apainft him that diſturbs an Ofhcer to make Attach- j | 
Attachment, ©. whether by the Othcer, or the vent: | | 
Plaintiff, or both. | 
Apainli a Baily of a Franchize,that fraudulently 
delivers to theewner his goods attached, Nat. br, 
93.F, 2 Edw.3.43.for the Law creates a privity, 
_ here is breach of truſt. 
Againſt an Attorney that makes default, by Attorney. 
which my land is lofi, Lib. Intr.2. A.ſe&.t. vide the 
| count there, viz, by negligence or collation. 
| 2.For ſuing debt in my name without my aſſent, 
7 Hen.6.43-45. for it may prove tomy prejudice, 
F 3 3.For 


34 


Attion upon the Caſe. 

. For Appearing without warrant, and im- 
bee: He where the party is miſnamed, becauſe his 
Client loſeth the advantage of the plea, 15 Hea.7. 
14. of Miſnoſmer. 

For- taking an Obligation | in his own name, 
where it ought to be taken in his Maliers, 20 Hen. 


6.25. for this is apparent wrong, 


Counſellor, 


5. It lies for not executing his office, 20 Hen, 7, 
9. A, King ſmell,viz.fox Nonfeaflance as well as for 
Misfeafſance. 

6, It lies for Utlawing mie in the name of . Þ, 
that was dead at the time, Coke 7. part.1.A. bul- 


wers caſe; for there was no warrant for fuch Ut- 


lawry. 

7, It lics for pleading Non ſum informatus with- 
out warrant, 20 Eliz, Dyer 361, pl. 13. ©, Wy it 
ſeems he may do it in fome caſes. . 

8. It lies for appearing in default of the Te 
nant, and confc{ling the Action without warrant, 
9 Edw. 4.13. 43 Edw.3. 20, Regiſt.orig.113, A. 
for hereby the Detendant is condemned. _ 

9. Againſt him that will be my Attorney with- 
out my aſſent, 42 Edw.3. 14. for my eleGion is 
thereby taken away, which the Law will not per- | 
mit, 

Againſt a Counſellor retained for a certain ſum, 
and he diſcovers his counſel, and-was of Counſel 
with the other party, and 200d, although he doth 
not ſhew for what ſum he was retained, x11 Hea.6, 
2.18. Adion upon the Caſe 7, Lib. Trtr.2.B. ſed.2, 
for the Retainer is the principal , and the ſum for 
what is not material. 

Againſt a Counſellor that is an Ambodexter, 


_ Lib. Intra, B, ſeci.3. or on Counſcl on both lides, 


which 


Atftion upon the Caſe. $5 


which is not lawful but in ſome caſe, by the con- 
ſent of the parties. 

Againſt him thar ſues me for Tithes in \ Court Chriſtian 
Chriſtian,although I ſhew him a Compotition by ©9urt- 
me time out of memory, S Eaw, 4. 13. for he 
ought to fue at the Common Law. 

I+ Againſt a Sheriff that ſuffers one to eſcape Eſcape. 
upon a Capias ad Computandum ; for he ſhall not 
have an aQtion of debt, becauſe there | iz no duty 
certain, 15 Edw.4.19, 16 Edw. 4.2. 3, eſcape 37. 
and fo, if he may not have this Action, he would 
be without remedy. 

2. Againſt a Goaler that lets one eſcape that 
was committed upon the Statute of Labourers, 

14 Hen.6.8. viz, by the Maſter of the Servant 
mites, 

3. Apainſi a Goaler that ſuffers one to eſcape 
taken upon a Capias upon a Statute Merchant, iz. 
by the Conuſce of the Statute at whoſe ſuit the 
proſecution is, Nat. br.g3.4. 

4. Againſt a Goaler that ſuffers one to «ſcape 
upon Execution, Lib. Intras$.C.Sed.1, for thereby 


._ _thePlaintiff is deprived of his remedy to recover 


his debt. 

5. Againſta Priſoner that breaks priſon awd &- 
ſcapes, Nat.br.95. C. 130.B. viz, by the Goaler, 
who is to anſwer for the eſcape. 

6. Againſt an Officer that arreſis one at my 
ſuit, and ſuffers him to eſcape, Regift, 111. A&B. 
for I am thereby r: tarded in my uit. 

Againlt a Sheriff that quaſhcs eſſoyns in Reply Eſſoyn, 

erronice without aſſent of the Suitors,20 Aſſize 45. 
' I. 4 having goods of Bin bis houſe, the Shc- Execution. 
rift comes and takes the good: in cxccution, nd 
| = 5 ”: 


Falſe Re- 
rurn, no 
Return. 


Aion uponthe Caſe. 


A him diſturbs, 1. if the Sheriff gives notice to 
A. and aftc he diſturbs him, the Plaintiff thall 
have this Aion againſt him, otherwiſe not ; 2.4 
may keep his houle fat till notice 3 3, the Count 
is not ſufficient , that A. premiſſorum #01 ignarts, 
ec, but it ought to be :!1:dged preciſely that he 
had notice, Coke 5. part.93.4. Semaines caſe, for 
the other is but by way of argument. 

2. By hindering Execution by removing the 
Record by attaint, Regiſt. orig,113. 4. vis. where 
there 15no cauſe, 

Againft him that ſues out Execution upon a 
Statute, as Executor of the Conutee where he is 
not, or where the Conulee is alive, 2 Rich.3.8. for 
this is deceittu], 

Againli a Sheriff that returns quarto exacius, 
hae] it ſhould be quinto exaius, 9 Hen. 6.60.81. 
for by this falſe return tne Plaintiff is hindred in 
his procecdinps. | 

2, For returning Cattel eftrayed , which are 
dead, 32 Hen.$.27. which is a falle return , and 
may prejudice the party. 

3.For making other return than the Baily made, 
36 Hen 6.1.30 Aſize 5.viz.the Baily of a Liberty. 

4. For returning 3 man of the enqueſt where he 
ſhews him a Charter to be priviledged to the con- 
trary, 18 Hen, 8.5, for thereby he is wrongfully 
1n0!efted and put to charge. 

5. Againſt 2 Comifſary that returs a Fare patro- 
4atus otherways than it is found, 22 He#.6.30. to 
the hindring the due courſe of the Law. 

6. Upon a devaſtavit returned falſly,Lib.Intr,11. 
A, ſe. 11 Hen. 6.37. B. vis. where there was 
none, whereby the Executcr is chargeable de bonis 
propriis. | | 7. For 


AZtion upon the Caſe. 


7. For returning a man ſummoned where he 


_ wasnot, 26 Aſſize 48, 1 Hez.s. pl. 4.or where he. 


was not ſummoned by a reaſonable time, 39 Eaw. 
3.7. for that is all one in Law 2s it he were not 
\ummoned at all. 

s. The ſame Law upon Garnifhment,2 Edw.3 3, 
cap.14. Regiſt. orig. I:12.Þ: 

9. For returning #0 eft invenutus where the 
party was ſufficicnt, and ought to be ſummoned, 
31 Edwiz, Proceſs 55. Nat.br.39.B. for ſuch return 
is to his diſcredit, and the Law is tender of mens 
Keputations. 

10, For returning a cep! Corpus, and had not 
the body at the day, the Plaintiff (hall not have an 


Action upon the caſe, but ſhall ſue him upon an 


; account, 7 Hea.4.31. Proceſſ 120, N. for it ſeems 
it lies. 


'11,For delivering a Diſtrcfs,and returns not the 
Writ,21 Edw.3.43. viz.of Replevin, whereby the 
proceedings arc hindred. | 

Againſt a Deputy of a Sheriff, 20 Hen.6. deceit 
11, for the Law takes notice of ſuch an Officer. 

12, For returning a Nih!t where the party had 
ſufficient, Lib. Intr.11.C.ſet.2. Nat. vr.29 B, for 
this is to his diſgrace. 


13. Apainſtan eſcheator that certifies an office 


otherways than it is found, or that certifies one 


where there is none found, 21 Edw.23. 9 Hen.s. 
60.Regiſt. orig. 115. ÞB. for though it may be tra- 


verſed, yet this puts the party to char gegind trou- 


ble to do it. 
14. By the new Sheriff againſt the old Sheriff 
for returning one fufcient, which is not, by which 


che Plaintiff.viz.the newS! heriff, is charged in ifſucs, 
i9 Hen6 38.B.Paſton. F 6 15. Ar 
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Af ion upon the Caſe. 


15. Againſt a Sheriff that makes a precept to 
one that is not Baily of a Franchize, 3s Aſtze 13. 
as if he were Paily of a Franchize. 

16. If the Sheriff returns not a cepi Corpus, ſ24 
languidus , when the Defendant was in good 
health, he, viz.the Defendant, ſhall have an AGti- 
on of falſe Impriſonment, 11 Hen. 6.42. p1.39. 
2 Flen,6. 5. 4, And the other, viz. the Plaintiff, 


an Action upon thecaſe, 21 Hey.6.5.4. for it 1s 


{alfe return. EE 
17. In a falſe Judgment, if the Sheriff returns 

that there is no ſuch things, &c. it it be falſe A- 

ction lies, 10 Edw.3.389. pl.35. pro falfitavit; 

18. For the Sheriff ſhall not be amerced, 44 
Eaw.3.3.p1.11.for it is no contempt to the Court, 
and they will take it for a good execution of the 
Proceſs till the contrary Appeal. 

Io. It the Sheriff make a falſe return upon an 
enqueſt, the party hath no remedy Coke 5.part.32. 
B. Pettiſors caſe. ©. for me ſcems an Action on | 
the Caſelics. | 

20, For not returning a Writ delivered by 
Bill by the old Sheriff, Weſt. 2.cap.39. 42 Aſſize 
12. But note 8 Edw.3.34298.p1.26. Herle, 

21. It lies againſt a Sheriff for a falſe Return, 
Def & Stud, r34.B. 19 Hen,6.29. 5.72. 

22, For returning ſnmmoned where he was. 
dead, Aion lies. $8 Edw.3.330» p1.1. for the 
Plaintiff is thereby deceived. 

23. Againſt a Symmoner that returns a man 
ſummoned where he was not , by which he was 
excommunicated, Micb, 12 fac. Ban. Regis, Pole 
and Godfrey, the Count and plcadings in the Re- 
ports for the Common Law takes notice of Ex- 
communications. Fox 


ele ——dheke ado. merge : EI) _ 


Aition upon the Caſe, og: 


For ſuing one upon a forged Obligation, Coke 4. Forgery., | 
part. 18.Þ, 5 3 | | il 
Againſt a Cftos brevium for embezeling a Imbezel- | i 
Writ to him delivered, 7 Hen.4.6. Ng. 
For inciting another to imbezel a Writ, 19 Hen, 
' 6.29. if the Writ be thereupon imbezeled ; for 
the Law favours not encouragers to do wrong, 
If ry Attorney or Deputy of the Sheriff im- 
bezel a Record, Deceit lies, Io Hen. 6.30. inre- 
ſpe& of Truſt deceived, which the Law creates 
betwixt the parties. 

For ſuing me before the Steward or Marſha], Marſhal. 
where I amnot of the Houſhold, 3 Hen. 6, Eſftop- 
pel.18. to Hen, 6.13. for every one ought to be 
ſued in the Courts at the Common Law,and which 
are proper to try the Action. 

1. Apainſt a Baily of a Franchire that diſcon- py. 
tinues his plea,Ner.br.g3,F.the Writ there, where 
it ought not to be. 

2. Againſt a Baily of a Franchize that ſues af- 

| ter the plaint removed, Nat.br.g3.F. 14 Edw.3. 

AGion upon the Caſe 39, for then he hath no power 
to hold plea. 

3. Againſt a Guardian which pleads a falſe plea, 

' or vouches one that is not ſufficient, 9 Edw.4, Atti-. 

on pou the Caſe 118. by the ward, for it is to his 
prejudice. 

Againſt him that procures one to fay, he is A.B, Procurc- 
the Plaintiff in the ſuit, and confeſſes the Action, b 
&c. Regiſt.orig. 113.Þ. for this is deceit. 

Againſt him in Court Chriſtian that proceeds Prohubi- 

after Prohibition delivered, Nat. br.92.E.the Writ © 
(hall ſay contre pacem, becauſe it is in diliurbance 
of the Common Law, 


Againſt 


- 


ProteRt. 


ON: 


Purchaſe 


Of a Writ. 


Attion upon the Caſe. 

Againſt him that throws the Prohibition in the 
dirt, Nat. br.g2.E. Regiſt orig.g2. the Writ ſhall 
fay contra pacem ; for this is in contempt of the 
Common Law. 

Againſt him who gets a ProteRtion of the King 
for one, and gives it to'another of the ſame name, 
30 Hen.6.18. viz.by him who is thus deccived in 


| the truſt repoſed in the party. 


Againſt a Tenant in a Precipe that hath a Pro- 
tection to come toIFeſtm. and flays at Glouceſter, 
I5 Edw.4.19.Regiſt .orig.119.Þ.20 Hen,6.10. tor 


this is an abuſe tothe Law, and prejudice to the 


party, 
Againſt him that pets 2 proteRion, where he 
was not in fcrvice of the King, Lib. Tatr. 49e.D. 
the Count 493.$e9,2,3. and fo abuſe the King and 
the party. 

Againft him that curchaſes a Writ, whereby I 
am fucd to pay a fine without my privity, Regiſt, 
tI2.4. 

Rueare Impedit,t12.4,o& B. 

Againtt an officer in Bax, Regis, which pur- 
FE. a ſuperſedeas for one that 1 have aPlaint a- 
eainſt in Loxdox, upon a falſe ſurmiſe that the De- 


| fendant is his Servant, 21 Edw. 4.23. and foabu- 


feth the Court to the prejudice of the Plaintiff. 
But upon ſurmiſe that he hath an Action de- 


pending there it lies not, becguſe the Court cannot 
have notice, ibidem. 


4. Againſt an Officer in Chancery, which pur- 
chafeth a Swperſedeas for his Servant , where he 
was not his Servant retained before the time, 11 
Hen.6.8. for this is abuſing his priviledge to ano- 
thers hurt. 


x. By 


Action upon the Caſe. _ 91 


1. By a Goaler againſt Reſcouſſors of one in Reſcous. 
Execution, Dyer 241-pl. 47. for he 15 liable to the 
debt thereby. 

2. A being arreſted upon a Latitet at the ſuit 
of B, and Refcouſſed by C, B ſhall have an AQi- 
on againſt C, and ought to ſhew that he intended 
to declare againſt A in debt; for there are no other 
Proceſs in this Court, Paſch.7 Fac. Ban.Kegis, Kemps 
calc, viz.the Latitats upon which one may declare 
_ inwhataGion he pleaſeth. 

Againſt him that acknowledged a Statute i Inmy earute. 
Name without my privity, 112.B. Regift, orig, for 
this may be very miſchievous to the party, 

Againſt him that ſucs me on purpole to vex me, Vexation. 
8 Edw.13.43. 1 Edw. 3.20. for the Law hates 
vexatious Suits. 
-- But for cauſele(s Suits no Action, 11 Eliz. Dyer 
285. for, pro falſa afiionis proſeentions aulla ſe- 
quatur pans, 2 Kich, 3.9.p1.22, fo that there was 
probable cauſe. 

2. Againſt him that ſues me for a thing arbi- 
trated betore that the day come to perform the 
award,Regift.111,A. for this is unjuſt vexation. 


For the not doing of athing which ought to be done 
by the Law , touching a thing bereditary ts the 
damage of another. 


A Cop yholder by Cuſtome that may nominate Admiſſion, | 


him which {hall ſu<-ceed him, and names one, and 
prays tobe admitted, and offers reaſonable tine to 
the Lord which retuſeth 3 the Copyholder ſhall 
not have an Aion of the Cale againti the Lord, 
becauſe before admittance he had no right, Paſch. 
13 Jac,Ban, Reg, Forde and Hogskins, 


A. 
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92. 
Beadle of 


Afron upon the Caſe. 
A Beadle of a Hundred brought his Adtion on 


z Hundred. the Caſe againſt many Brewers, and preſcribes to 


Encloſure, 


have three gallons of the beſt Beer of every 
| Brewer for 7 d, and good, for it is not unreaſona- 
diez. 1. He need not ſhew what eſtate he hath, - 


2, It is good againſi many, becauſe all in common 

are acceſſory, 19 Rich,z. Aion upon the Caſe 5 1. 
Againſt him which ought to encloſe againſt me, 

and doth not, by which my praſs is conſumed, 


- 11 Rich.2.A&ion on the caſe 36. be it by his own 


Cattel or a Strangers. 
But if it be between two houſes, a Caris elau- 
dexda lies,thidem, a Writ to enforce” him to enclcle 


his own Yard; 


Feofment. 


Induion. 


Inſtitution « 


Preſenta- 


Ton, 


To find a 
Prieſt. 


A fold Land toB, and he will not enfcoff him, 
Action lies, 22 Hen,s. 4.4 Newton, ©. for he may 
make him another Conveyance. 

Againſt an Archdeacon which refuſeth to in- 
dud, which is as much as to give poſſcflion of a 
Living, 26 Hen.8.3. Nat.br.47, becauſe here the 
Archdeacon is in place of the Sheriff, Mich.12 Fac. 
Ban.Regys, Poole and Godfrey, But in this caſe by 


Doderidge and Coke, it lics not againſt the Ordinary | 


for not inſtituting a Clerk , becauſe this is meerly 
SPiritual 3 in the caſe above ſpecified 3 and the 
Clerk may be unfit, which they are tojudge of. 

A hath a nomination, and B the preſentation ; 
A names one, B will not preſent yet an Adi- 
on lies not by the Court, Paſch. 13 Fac. Ban. Reg, 
in the caſe of Forde and Hoskins;, for B hath a 
oreater intcreſt than A, or equal. 

Again one that ought to find aPrieſt, and will 
not, viz, to ſay Maſs,ting Dirges,&c. 21 Hen.7+5. 
22 Hen, 6. 46. Lib.lntra, 2. D. ſedi. 5. Ow 

aw 


Aon upon the Caſe. 9? 


Law in the time of Popery, but not now. | 
But if he ſhall be found by the Lord, and his | | 
Tenants of his Mannor, no ſuch Action lies, Coke j 
4. part. A. Williams; but it (hall be inthe Court k 
Chriſtian, for the incertainty where the fault is | 
that he is not found. | Tu. $ 
1. Againſt a Leſſor that refuſes to repair his Reparati- 
houſe, Dyer 36. pl. 37. viz. where he promiſed to 085- 
do it. Butqzere, if he donot promile. 
2. Againſt bim that ought to repair a Bridge, 
by which I have a way to my Mannor,1s Hen.4q. 
$2.45 Edw.3.17, for I am hindred in my ealfc- 
| ment. 
3. Butif a Highway be not repaired, by which 
my Horſe is mired , 1 ſhall have an Aion, by 
Heiden, g Edwq.3. Q. viz. for my particular 
miring. 
4. Againſt him which ought to repaira Mound 
or Bank,by which my Land is drowned,29 Edw.3. 
32. 12 Hen. 4.7» Nat. br, 93.G. 7 Hen. 4.31. 
- -þi13; | 
, g So of the Banks of a River, Nat.br.93. G. 
15 Edw.4.18, 45 Edw. 3. 17, 7 Hen.q.8.31. 11 
Hen. 4.82483. 33 Hen,6.26. 29 Edw,3.32.pl.49. 
for in all theſe cates I am damninied, and am to 
be repaired by him that is the cauſe thereof. 
But if they be broke by Tempeſt, no Action 
lies, 29 Edw. 3. 32. pl. 49. for this could not be 
foreſeen nor prevented, and fo there is no fault in 
_ any body. 
6, For not {couring Ditches,11 Rich.2,an Acti- 
on upon the Caſe lies, 36. Nat.br.93.G. 
7. For not repairing of a Gutter, Lib.Iatrs.10. 
D.fed.z. whereby another js damniticds 
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Retain. 


 Tohold 


Court. 


Toll. 


Aftion upon the Caſe, 


For not repairing a houſe that is ready to fall 
upon my houſe,Crooke 22 Hen. 7. 98. pl.4. per Fi- 
neux & Brudnel ; tor 1 am like to ſuffer damage. 
and an Action may ſometimes be brought to pre- 
vent a wrong. 

Againſi him that is retained to purchaſe Lands 
and doth not, 11 He#.6.18. ©. for it may be it is 
not to my prejudice , yet here is. breach of 
truſt. 

But if he doth his endeavour it ſufficeth , for 
ultra poſſe non e(t eſſe, 

But it he be a Counſel with the other party an 
AQion lies, 11 He#.6.18. pl.10. Babinton, & 55. 
4.26. for then he is retained againſi me to my pre- 
judice. 

Againſt a Lord in Ancient demeſn which will 
not hold his Court, 11 Edw,2. Aion upon the caſe 
46.lies3 for the Tenants may be prejudiced there- 
by. 

1- Apgainſta Millar that refuſeth to grind Toll- 
free for one that is Toll-free, 43 Edw.4.24.Crooke 
130. pl. 1001. per Keble, tor this is apparent 
wrong to take my goods where 1 am exempted 
by the. Law from being charged. 

2. Againli him that bought or fold in my 
Market or Fair without paying Toll, 7 Hex.4.44. 
ps.1r. for this is my loſs, and to the al example of 
others. 

3. But if one paſs over my oaffags or port 
where I have Toll, and doth not pay it, quere 
what remedy, 21 Hen. 7. 16, p1.25. It ſeems an 
AGion on the Caſe doth lie, if it be demanded; 
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For not doing of a thing which ought to be dane by 
the Law, to the damage of another, concerning 
Chattels. 


A borrowed a Horſe of B, which died ſudden- Borrowed. 


ly without his default, Action lies not, 40 Edw.3, 
36. for this is the at of God, and not the fault 
of the borrower. x 

le lies not againſt an Attorney that will not do Attorney. 
his office unleſs he be retained, 20 Hex.7.9, for he 
is but in the nature of a Servant, and is not bound 
to be retained. _ | 

Againſt a Baily that hath money to bail my At- Bailment. 
_ torney, and doth it not,2o Hen.6.9.Þ. By 

Againſt my Servant, becaule he pays not mo- 
ney for bailing and ſaving harmlets, 20 Hez,6.9. 
for I may be damnihed thereby. 

S being a Dutchman , his Parents being ſub- @,... 

jets to the King, brought an Action againſt a 2 
Cultiomer for not putting a Cocket upon his Mer- 
chandize,and avers that he tender'd the Cufiomes. 
Coke Ch.]Juſi. ſaid, that infomuch that the Dutch- 
men here aſſembling are not of our Nation, nor 
| free of any company of Merchants, that the A- 
&ion lies not, Paſch.14 Fac. Stephens his calc. 

I. Againſt a Smith that refuſeth to ſhove my Farrier & 
Horſe, 14 Hen.6.18, Crooke. 18 Hen. 7.50, pl. 4, Silk 
for this is for the publick good as well as private. . 

2. But then he ought to have all neceſlaries, 
and his wages tendered, 2 Hen.6.55, ©. for the 
wages are not due till the work is done. 

3. Againſt a Farrier that applies medicine , 
and cures not my Horſe, But if no default be in 
him, it lies not, 19 Hen,6., 49. 43 EN3 $3. $9 

Edw. 


96 Aftion upon the Caſe. 


Skill. 
Innkeeper. © Againſt an Innkeeper that will not lodge me, 
39 Hen.6.18. Crooke. 18 Hen.7.50. pl.4.14. Hen, 


weal publick. 
- Pledge, 1. Againſt him that will rot deliver my Pledge 
upon tender of the money borrowed, Nat.br.86.C: 
Regiſt. 91.Þ.Lib.Iatra. 8. B, Sed, 1, for the Pledge 
is judged to be more worth than the Money. 
j Servant: 2, Againſt a Servant that will not do his ſer- 
hy - 


fied thercby. 

For his Wages is certain by the Statute, and he 
hath his Action to recover it, 3 Hen.s. 36. B.- So 
note, it muſt be a Covenant-Servant hired accord- 
ing to the Statute. 

Wh 3. Againſi one that will not ſerve not having 
Land, Regift.orig. 101. A.& B. for ſuch are bound 
by the Law to ſerve. 

4+ Againſt one that will not ſerve in Summer, 


Regiſt.orig.101.B,In time of Harveſt it ſecms more 
eſpecially. 


For the not doing of a thing which onght 1 to be FI 
bis Body. 


Innkeeper. Againſt an Innkeeper that refuſeth to lodge tne, 

es 29 Hen.6.18, 

Bar, A good bar that his houſe was full, and had no 
room, 5 Marie, Dyey. 158. pl. 32. for he is not 
bound to provide lodging, out of his own houfe, 

Chiturgion Againſt a Chirurgion that takes upon he # 

il | ure 


Edw. 3.6. for he doth his beſt according to his | 


7.224B. Higham, tor it is 2gainſt the good of the 


vice, 2 Hea,7,11.B, Q. for the Maſter is damni- 


by the Law, to the damage of another touching 


AfFion npon the Caſe. -F 


Cur, and negleds it, 43 Edw. 3. 6. whereby the 
Cure is become impoſſible, or is retarded. 
Againſt a Victualler that refuſcth to fell tome, Vittualier. 
39 Hen.6.18. for his profcſſion is for the publick, 
and he ought to make no diſtinction of perlons. 


For not doing of a thing which ought te be done by 

the, Law, to the damage of another touching Snits 

in Law. 

I. It lies againſt an Attorncy that is ritaſped; Attorneys 
and makes default; Lib.Intra. 2. 4. ſed. 1, Regiſt. 
orig.113. A. it his Client be prejudiced by it. 

Againſt a Clerk of Athize that takesa Fee ,, and Clerkof 
enters not the Jury, 34 Hen.6.4. for thereby the Ailze. 
Cauſe is delayed by his nonfeaſance. 

Againſt a Feoffee to uſe, which doth not plead Feoffee to 
according to the dircRions of the Feoffor 14 Hen, vic: 

8. 24, B. pl.2. Q. forthe pleading is for his ad- 
vantage or diſadvantage. 

Againſta Lord of a Mannor that will not hold To hold 
his Court, 1: Edw. 2. Aion wpon the Caſe 46. Court. 
for the Tenants of the Mannor are thereby pre- 
judiced, and the Lord is as well bound co hold his 
Courts duly,as the Tenants are to do their ſervices, . 

I. Againli a Sheriff that will aot execute Pro- Sheriff, 
ceſs, 14 Heae.7. 23 the party being (hewed to him, 

8 Edw.4.14.17. for Juſtice is thereby delayed. 

2, For the Plaintiff againſi a Sherift that will 
not return his Writ, 2 Hen. 6.5. 8 Edw. 4. 14.7. 
for he is thereby hindred i in his Suic, 

3-Againſt a Sheriff that will got return an Out- 
lawry, 42 Affize 12. for though it properly con- 
cerns the King,yet the party mayreceive prejudice 
by not returning ic, 


G 4. Fot 


a 98 Aſſumpſit. | 
W 4. For delivering a diſtreſs upon a ſecond de- 


| liverance, and not returning the Writ, 2 Edw. 3, 


f 43+ for thereby the further proceedings of the 
if Avyowant are hindred.. 

| = —— - 
= = __ Aſſumpſit. 

fe. | 

y « For the not doing of a thing which ought to be done 


l by the agreement of the party #0 the damage of 


I another, touching things hereditary. 

ſ alum its A® #mpſit is either by word, YJIndented. 

| ; oo | Or deed. Poll. 

Ah — If it be by Covenant it lies, and needs not any 

[| conſideration to be averred, 2 Hen.7.11. 21 Hex. 
Wo 6.55. for a Covenant ſuppoſeth A contderation, 

| | ** © becauſe it is a ſolemn a&. 

i \ If itbe by word, then it ought to be upon a 

fr conſideration, otherways it is but Nudum patium 

i #nde non oritur aGlio for the other hath no wrong, 

Wl _ ___ though the promiſe be not periormed. 

{it \ Confiderz. A Confideration is a cauſe or occafion merito- 

i tion. rious , requiring mutual recompence in deed or 

ih Quid. in Law; in Deed expreſſed in words; in Law not 

il  Quetuplex, en but created by Law, 16 El:z.Dyer 336. 

| "The enki! is either expreſſed in words, 

i or implied by Law ; in every ContraG there is an 
| | Aſſumpft or promiſe "__ by Law, Coke 4.part, | 
| 94. Slades caſe, | 
4 | it 

li 


Afſumpſat. 


it ic be expreſſed it ought to be ſhewed in the 
©ount or Declaration, 3 Hen.6.36. 11 Hen.4.33. 

A Conſideration of a thing paſt is not good, 
Dod, & Stud. 104.B. except it be a continuing 
conkderation and benefit to the party. | 

An Aſſumpſit may be made in the abſence of 
another, if he will agree to it afterward,27 Hes. 
8.24. and. it ſhall be all one as if it were made 
to the party. Yuere, whether he that aſſumed 
may. not refuſe before the other conſent. 


| General Bar. 


r. Concord pleaded, viz. after the Aſumpſit 
made, Lib. Tytr.6.C.ſed.6. 

2. No# aſſumpſit, t, and this a man may plead al- 
though there is no conlideration, Paſeh. 26 Eliz., 
Ban.Kegis 3 for if there was nd conligeration for 
the promile, it is all one as if there had been no 
ſuch promiſe made. 

But if the former were upon an entire ſum 
upon two Aſſumpſits, then no bar, Triz, 14 Fac. 
BaniRegis, Paine and $ elley. 

A good Bar that he promiſed upon Condition, 
which is not performed, Lib.Intr.5.D. ſec.r, and 
fo he is not bound to perform his promiſe, for the 
Condition is to be precedent. 

Non emiſſet the Land of him, a good bar, Lb. 
Intra.6.B, ſed. 5. viz. an Aion brought for mo- 


neys promiſed to be paid upon a purchaſe of 


I1ves. 

That the Plaintiff diſcharged him of the bar- 
gain,a good bar, Lib:Iatr.685. C. ſei, and fo there 
&ould be no money due upon it. 


The 
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4 GO 
To make 


4ncitate, 


Ditch, 


Cranage, 


Alſumpſit. 
The Action lies, I. againft him that (ells Land 


to me, and promiſcs to make an ellate, and dothic 


not, 3 Hen.7. 14+ 14 Hen, s, 15. 21 Hen. 7. 41, 
2 Hen.7.11,12. 20 Hen. 7.9. 22 Hen, 6, 44, 20 
Hen, 6.34. Lib, Intra. 5. D. Sed. 1. and 685. B. 
fet.l, the Writ, Lih. Tatra 6. 4. Sef.2, tor 1 am 
chercby orcjudiced i in my title to the Lan). 

2. Again him that ſells Land to me, and Pro- 
miles to give me ſcilin of it, and does not. Regiſt. 


112.4. for he hath conſented to pals the Land by 


that kind of Conveyance. 

3. 4 promilcs to convey Land touch a perſon 
as B ſhall name, and the Defendant ſhews, that he 
conveyedit to B, this is geod 3 for it (hall be in- 
tended a nomination in Þ, infſomuch that he did 
accept of it, Mic, 13 Fac. C om. Ban. Huligo and 
IVilde ; tor he might nominate himſelt as well as 
another. 

4. Againſt him that firſt fells Land to me, wid 
afterwards (cls it to another, Lid, Intra, 685, 'h 
jef.x- Nat br.g8.F. 20 Hen. 6 34, for I may be 
thercby troubled in my poſſcihon. 

5. The ſame Law is, ithe grant a Rent, and affer- 
wards infeoff me.not giving me notice of the Rene, 
20 Hen.6.34. for thereby my Land is charged. 

Againſt one that promiſes to ſcour his Ditch, 


.and doth not, by which my Land 15 drowned, 3 


Hea.6.36. and 1 damniticd. 

Again] an Alien that brought Salt to Loxdox, 
and promiſes to the Major to pay ſo much as ſhall 
be due for Cranage, 18 Eliz. Dyer 352. pl.27. and 
doth it not, for here is damage by the loſs of the 
Prcilt. 

Againſt the Leſſor that promiſes, that the Hy 

all 
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ſhall enjoy pacifice & quiete, and 1s expulſed by a 
TRIPEMR, 16 Eliz.Dyer 325 .pl.8. ©. 

Againſt him that promiſes to amend hjs Houſe. 
books 19 Hea 6.49. and doth it noc. ©. whole 
Houſe. 

2. For not building a Houſe according to his 
promiſe, 2 Hen.6.55. 21 Hex, 7,41. 20 Hen.7.9%, 
14 Hen.6.18., Nat.br.145.G, 

3. Apainli him that promiſes to cover a houſe, 
and doth it not, 3 Hen.6.36. 14 Hen. 6.18. 

&.. E edfes a Houſe toB at will, and in conti- 
deration that he will permit him to enjoy it till 
{ach a day, hz promiſeth to keep A harmlc(s from 
all damage, ratione inhabitationis & occupationis 
Meſſuagii preditiis and for every farthing hurt he 
will fatisfie 2 4. upon requeſt : The Servant of ÞB 
ſuffers the houſe to be burne, 1, the Aſumpſit cx- 
tends to negligent walle , becauſe it is a damage to 
the Leſſor 3 2. the Plaintiff ought ro ſhew how 
many farthings he is damag:d , or elſe he eannot 
recover two pence for every farthing ; 3.he ought 
co rcqueli ſo many farthings due to him, and to 
demand two pence for every one in a gro's ſum 3 
4. upon the promiſe to the Tenant at will; 5. he 
needs not to avcir, that he did there inhabit at 
the time,&c. for it he occupied it it is ſufficient , 
6. by the aſſumpſit that B ſhould have it until, &c. 
And it being a Leale for years, ergo the AQion lics 
not, Mich.g Fac. Ben.Regis, Coventry & Feody. Qs, 

Againti him that promiſes to purchaſe Land for Þ Purchaſe, 
me ot B, and doth not doit, he is not excuſcd 
though B will not (ell it, IT "Hen. 6.18, 3 Hen.7, 
I4. for by his promiſe he is bound to do it at his 
peril. 
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But it he be retained and do his endeavour he 
is excuſed, 16 Hen.b. Aion upon the Caſe 44. 

Againſi him that promiſes to make B. to releaſe 
tome, and doth not, 14 Hen.6.15. pl.58. 


For aot doing of a thing which ought to be done by 
the agreement of the parties touching Chat- 
els. - 

1. Againſt him that puts in Cattcl without 
paying for the Agiſtment, Nat. br. 86. B. Regiſt. 
9rig. 92. A. the Writ there 3 for here is not quid 
pro quo in recompence, 

Againſt him that promiſes to pay 10 I. a year 
for Land for four years, and fails of the firſt pay- 
ment, Action lies preſently, Coke 3. part. 22. A. 
I/alkers caſe, 3 Marie. Dyer 113. pl. 54. pro tanto. 

Againſt him that promiſes to cut Trees and 
carry thern to my houſe, Regiſt. 109.B. 

Apgainſi him that promiſes an agreement, and 
doth it not, Coke 5.part.77.6, Sammons caſe. No. 
Lib. Intra.3. B. fect.z. for the other thereby is de- 
lajed in his right. 

A grants his term to B, if C agree, B promiſes 
201. to C far his aſſent, this is a good aſſumpſit, 
Trin.12 Fac. Com. Ban. in the cale of ' Grieſly and 
Loxther , for the aſſent ſhall be intended to be for 
his benefit, 

1. Againſt one that promiſes to re-deliver mo- 
ney, and doth not, Lib.Intr.10. ſed.n. 

2. Againſt a Baily that takes upon him to keep 
Cattel ſafe, and doth not, Lib.Iatra.g,A. ſed.r. & 
fol. 3.B. ſe&,r. but they arc loft by his negligence. 

3. But if he promiſe to guard the goods, and 
after refuſes, no Action lies, Doi, & FRO: 

| EY, 192,B, 
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102.B. if there were no conſideration taken to 
do it. 

1, Againſt a Carrier that undercakes to carry Carrier, 
goods fafe, and doth not, 2 Hex.7. 11. Lib. Intra, 
2.D. ſe.r, the Carrier is Cs without ſuch 
.a promile per legem terre. 

2, Againſi him that promiſes fo carry Wine, 
and breaks the Pipe by negligence, Regiſt. 110. A. 
for one man muſt not be prejudiced by anothers 
negligence. 

$ if Oyl be carried, Regiſt, orig.t12.A, 

Againſt him that promilſes 101. for the curing Charitable 


a poor man, Do. & Student. 104. A. and pays it 4c<ds- 


not, 

For upon every promiſe , if the party be char- 
gcd with it,an Action lies although the other have 
no benefit, DoF.c Student. 104.A. but there muſk + 
be a benefit to ſome body. 

Againſt him who promiſes to make a Coach, Coach, 
and doth not, Nat.br.94.A. 

But the Plaintiff ought to count, that he did 
glve money for the doing it, otherways it is but 
Nudum patium, unde #01 oritur aGio, 3 Hen.6.36. 
pl. 33. for there was not reaſon why he ſhould do 
lt. 


A promiſes, if B will aſtiſt him in the gather» Gathegng 
ing of the Tithes of Cheele, and Apples, and Tithes; 
other Tithes till ſuch a time, he ſhould have 20 5, 
and B ſhews, that he did afbiſt him fo long in the 
gathering the ſaid Tirhes, and good 5 for #9 
conſtat that there are viher Tithes, if there be 
they ought to be ſhewed by the other party, Mich. 

7 Jac.Ban, Regis, borer Secker. 


G 4 Againſt 


104 Aſſumpſtt. 

Dove-, Againſt him that takes upon him to repair my 

houſe. Dove-houſe, and doth it ill, R eciſt. orig. 110. B. 
whexeby my houſe becomes of lcfs profit: A 
work ill done is accounted as not done. _ 

Croſs. Againft him that promifes to make a Croſs, and 
doth not, Regiſt.109.B, This Action it ſeems lies 
not at this day. ©. _ | 

Delivery A promiſes to deliver a deed upon requeſt, the 

| of a deed. requeſt ought to be ſhewed preciſely , Otherways 
if it be of a thing due before, or upon a fale 3 for 
in the former caſe the requeſt is traverſable , but 
not in the latter, Paſch. 28 Eliz. Com, Ban. 

Diſcharge. ABainſt him that promiſes to pay me as much 

of 2 Priſc} 45 the other owed him, if 1 will diſcharge bim of 

ner. the Priſoner, 27 Hen. 8.24. 

Farriers: * 7+ Againſt a Smith that takes upon him to ſhoe 

Smith, my Horſe, and doth not, 14 Hex.6,18. 

| 2, Orto cure him, 19 Hex. 6. 49. Regiſt. orig. 
119. B, but here mult be a contideration prece- 
dent, 

It is not ſufficient to do all he can, burhe is 
beund to cure him: But upon a genera] retainer, 
without taking upon him the Cure, it is not ſo; 
for there the Law implies only, that he would do 
his beſt endeavour to do it,43 Edw.3.33. 45 Edw. 
3.17. 48 Edw.3.6. 27 Aſſize 56. 

And the Writ ſhall not fay contra pacem , 43 

Edw.3.33. 
3. Quare tam negligenter & improvide impoſuit 
medicins, &c. quod equus mortuu eft, 43 Edw. 3. 
33.p1.38. 19 Hen.6.49, for the Law punnitheth 
negligence. FE 19s 

Ferryman. I. Apainft a Ferryman that takes upon him to 
carry one oyer the water , and doth it not, es 

| Nis 
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. this without conſideration, becauſe his fare is cer- 


tain, 22 Aſſize 41. and recoverable by Law; for 
the Law makes the Contract. 
2. For ſurcharging his Boat, by which my 
Beaſt is drowned , 22 Aſſize 41. AGton upon the 
Caſe 40. for this 15 a misfcalance. OE 
An Adminiſixatrix deſires to be forborn till Forbear. 
ſuch a time, and then ſhe will pay the debt ; this 2&<- 
is a good aſſumpſit, Coke 9. part. 94. A. @ines caſe 
and the Plaintiff needs not fay in the Count that 
(be hath affers, for it ſhall be intended but it 


ought to be given in evidence,for the is not charge- 


able if ſhe have not qrid pro quo, Coke 9.part. 92, 
93.94. Banes caſe, & fol. 90.B. Piuchons caſe 
_ The fame Law is of a Strangers promiſe, Coke Forbear- 
9.part.94. 4, for though the Stranger it may be ance. 
_ no bcnefit, yet the Plaintiff may be preju- 
iced, 
But then he ought to ſhew that the Plaintiff 


' agreed fo it, Mich, 39 Eliz. Com. Ban. Milwards 


calc. 
Then the Count ought to ſhew how the debt 


grew due, Goke 10.part. 77.4. Marſhalſea, for if 


there were no debt, there can be no cauſe of A- 

Gon. | - 
A counts that B was indebted to himin 20 0, 
but ſhews not how long 3 and that the 10. of Sep- 
tember 7 Fac. B, promiſes, if the Plaintiff would 
not arreſt him, but forbear till che 21. of Sep- 
tember he would pay him and ſets forth, that he 
did forbear ſo long per Curiam : if the Plaintiff 
counts of the forbearance for a certain time, there 
it is good, without ſhewing when the debt grew 
duc5 but otherways when the forbearance is for a 
| cime 


Aſſumpſet. 
time uncertain, Trin. 9 Face Ban, Regis Dean 6 
Nuby. Q. differentiam, 
The Count was, that the Inteſtate was lake: 
ed to him in a 100 /. and the Adminiſtrator in 
conlideration of forbearance for a reaſonable time 


aſſumes to pay, and upon #0# aſſumpſit pleaded 


it was found for the Plaintiff; 1. Coke Chict Ju- 


' tice ſaid, foraſmuch as the Intefiate was indebted, 


and the Adminiſtrator promiſed,&c. and pleaded 
208 aflumpſit, it ſhall be intended he had notice of 
the debt, therefore good 3 to which there was no 
anſwer: 2. forbearance by a reaſonable time is a 
good contideration, becauſe the Court may judge 


of it: but forbearance per paululum temporis is not 


200d, to which the Court agreed, Trin. 14 Eliz. 
Ban. Regis, Lingill & Broughton ; for the Court 
cannot judge of it, becauſe it is incertain. 

The Count was, that where A. was indebted to 
him in 32 /. for which he ſued 4. and that it was 
agreed between him and A. to ſtay the ſuit, and 
it he payes it not before Mich, he ſhould give ſe- 
Curity ; I. he need not ſhew how the debt grew 
due, beak the forbearance is the cauſe of Aci- 
on, but otherways when the Teſtator is indebted 


and promiſes, for there the debt is the cauſe of 


the Action 3 2. Coke Chief Juſtice, that he needs 
not ſhew, that he did ſurceaſe his ſuit , becauſe it 
was but a reciprocal agreement ; but it 4. incon- 
Hderation that the Plaintiff ſhall furceaſe his ſuit 
promiſes to pay it, then he ought to ſhew that he 
did ſurceaſe, Paſch. 14 Fac. Bar.Regis, Fullers caſe 3 
for that is the ground of the Acion. 

IW indebted to B, delivers goods to L to pay 
A L prays B to ſiay 2 or 3 days, and he will 


Pay 


Afomfe. wn | 
pay him, L pays it not , B ſhall have an Aion = 
2painſt 3 for it is2 good conlideration, inforuch I | 


that L had goods to fatistie, Mich. 7 Jac. Ban: | 
Regis , Brande & Liſter , by his own confeſſion [ 
implied in his aſſumpſit, ; | 

A pledges goods ro B tor money , "and if 4 2 = 
pay notat fuch a day, that B ſhall have the goods j 
after and afore the day, &c. C requeſts B to for- [ 
bear till another day and he would pay it, Bmay 3 
have an Action againſt C, it he pay: it not; for | | 


if C pay the money, then he may havea Detinue 
againſt B for the goods, for by the payment C had 


a ſpecial property, Trin.13 Jac.Ban.Regis Capper i 
& Dickinſon; per Coke Chict Juſtice. | 
_ Apainſit a Goaler that promiſcs to the Sheriff Goaler. | 
to keep fafe his Priſoners, and lets them cleape, 4 
Regiſt.110.A,& B,for the Sheriff is anſwerable tor 1 


the (afe cuſtody of thePrifoners within his County, 

Apain(i him that warrants for 10/1. that my Warranty. (; 
Boat (hall come ſafe upon the Thames, 34 Hen. 8. | 
br. Afion upon the Caſe 107, and it doth not ; 1 


for there ought to be quid proqus. 
A Leaſes to B rendering Rent, and paying all Leffor, 
out-Rents and making reparations ; the Leſſor in ll 


| 
conlideration of this. promiſes defendere & ſuſten- 


tareftatur & peſſeſſionem of the Leſſee, quiete & | 
pacifice abſque interruptione; 1» hire is a good 1 
contideration : 2. the ſaid Clauſe amounts to fo j 
much as if he had faid,that the Leſſee ſhall quietly _ 1 
w—_y his Term, Mich.7 Fac.B.R.Gamble & Terrell, 3 

Againii him that promiſes in Marriage 101, Marriage [ 


if © marry his daughter, No.Lib.Intr,2.B. ſed, 2, moncy- { 
& 4B. ſed.r Dfi,e Stud, 104. A.16 Hen.3. Probj- l 
bition 22, {os the Marriage is a good conlidera- | 
tion. | 2: ths 

| | 
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2, Abcing to marry B, C living with 4 fays to 
B, if (he ſhould marry A and kis Father do not 
make ſuch a Joynter to her, he would give: = a 


1000. B marries A, the Joynture is not made, 


and B ſhall have an A@on againſt C3 for bn 
venture the marriage had not taken effeq, but in 
regard of the promiſe of C, Mich.29 of Eliz. Ban. 
Reg. 

3. 4 promiſes to B 1001. in conſideration that 
B marric his Daughter this is a good confidera- 
tion, inſomuch that the advancement continues, 
being even as in Frank-marriage after the marri- 
3ge is good, Trix. 29 Eliz, Ben, Regy, Marche & 
Kayneforde. | 

4. Apromiſes ta B, that whereas his Son was 
a Quiter to his Daughter, it B would give his af- 
{ent 4 would give toB 501. This is a good confi- 
deration, 1. becauſe the Daughter ought to have + 
the conſent of her Parents 3 2. becauſe the Son of 
A was to have advancement by the marriage,Trin, 
12 fac. Com. Ban. Greicely & Louther. Q. 
whether a man ſhall be intended to be advanced 


. by marriage, except it be ſhewn. 


5. 4 promiſes 50 l.to C, if he marries B. Inan 
AGtion upon the caſe for the Fo I. he isnot bound 
to ſhew that he did give notice of the marriage, 
neither to make requeſt, Mich. 7 Fac. Ban. Regy, 
Brently & Tod ,, for A might as well take notice 
of the marriage as B, and the bringing of the A- 
ion is a requelt in Law. 

6. A having ſpeech with El. Stxkely about 
marriage with her, promiſeth to M, the Daughter 
of the ſaid Eliz, that if ſhe marry him without 
diſpoſing of her cltate, he will give to M in mar- 

riage 


Alſumpſit. 3 99 
riage 40 1. and in an Aion brought upon this, 
infomuch that (he did not averr in his count, that 
ſhe had not diſpoſed of her eſtate,it was not good, 
Mich.15 Jac. Ban.Regis, Kings caſe; for that was 
the ſole conſideration. | 

Againſt him that promiſes to obtain a Leaſe for Obtains a 
me for 10 1. and pets it for himſelf, 3 Hex. 7. 14. Leaſe. 
Luere, whether an Aion of Deceit doth not 
"Hes 

A in conſideration of divers ſums received of PYTent- 
divers perſons to the uſe of the Plaintiff amount- 
ing to 24 l. aſſumes to pay this, and adjudged a 
good count, though he doth not ſhew of whom he 
received the ſums, becauſe this is not traverſable, 
for it is a conſideration executed, Trin, 14 bes: 

Ban, Regis, Beckingham & Lambert ; for the Ac- 
count is confeſſed by the promile to pay. 

Counts that upon an in ſimul computaſſet the 
Defendant was indebted tohimin20 /. and pro- 
miſed to pay it,8&c. Crook Juſtice faid it was a good 
conſideration 3 and Doderidge faid, that in every 
Acion of debt an Adion of the cafe is implied, 
and when it appears how the debt grew due, then 
it is a good Aſſumpſit, Trin.14 Jac.Ban.Regis, Cnl- 
limore and Eyniſon. 

Apainſt him that takes upon him to plant Planting. 
Thorns, and doth not do it, Lib.Intr.r3.C.ſtg.1, 
for the planting may be for my benefit. _ 

1. My Servant being in priſon, I requeſt his Save 
enlargement» and promiſe to ſave A harmleſs, an 2% 
AGion lies if I do it notz but without requeſt 
not,. to Eliz,Dyer 272.pl. 31. Es 

2. If onebecomie Bail for the Servant, and aftes 
the Maſter promiſe to ſave him harmleſs;an Activn 

. lies 
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- Fofant, 


Aſſumpſit. 
lies not 3 for here is no conlideration continuing; 
®xere, if he continue his Servant. 

3. A being Bail for B in Ban. Regis, B promiſes 
to (ave him harmleſs; yet A (hall not have an 
Action againſt B although he pay the money, it 


no Capias be awarded againſt the Principal, nor 


Scire facias againſi the Bail, Trin.7 fac. Ban. Regis: 
Bolles & Jones error upon Jud gment in Com, Ban. 
for here is no duc proceedings | in Law againlt cl- 


ther. 


4. A being indebted to B, prays G tobe bound 
to B for the debt, and he willbe bound to C, &c. 
G is bound to B \&ec. A refuſeth to be bound to C:: 
C ſhall have an Action againſt A, for it is a p00d 
conſideration infomuch that C is liable to the debt, 
Mih,o Jac. Ban. Regis, Kayvet & Pledall, and itis 
reaſon A ſhould ſecure him. 

5. 4 promiſes to B to diſcharge him, and fave 
him harmleſs from all bonds in which he was 
bound for the Son-of A, at the requeſt of the ſaid 
Son B brought his Action , and ſhews that he as 
fidei jaſſor was bound. 1, It is a good confidera- 
tion. 2. He ought to ſhew precilely that his Son 
requeſted him to be bound) for although fide juſſor 
imply a requeſi,yet it is not ſuthcient, Paſch.9 Fac, 


_ Ban. Regy, Somerſton 6; Baruby, & poſtes Mich. g 


Fac. it is ſhewed that it was alledged, and for this 
judgment was given for the Plaintiff, Lib, Inr.1 1, 


 C. Sef.l. 


6.. An Infant borrows money » Þ is bound to 
pay.it, at full age che Infant promiſes to ſave him 
harmleſs, Adtion lies upon it ; for although the 
Infant was not liable in Law, yet in Conſcience ke 
was, and this ſufficeth to maintain an Aion upon 

the 


Aſumpſit. bf 
theCafe, which is an cquitable Action; for the 
conſideration is good Trin.29 Eliz, Ban.Regys ad- 
judged. 


_ A Widow promiſcth for following her Suits to Sollicicor. 


pay 2001. this is not good 3 for it is maintenance 
per 2, Juſtices, but Dyer againſt them 3 becauſe it 
did not appear that they were Suits in Law, ig.F- 


lis.Dyer 356. and they may be Suits in equity, or 


at the Court. 


A promiſes 101.toB, if he ſufter C to enjoy Sufferance 


the Land ; there although C enjoy it not, yet it 4 
agree and do not interrupt C the Action lies , 
Paſch. 15 Jac. Ban. Regy , Taylor & Wilks, for 
he hath performed the conſideration on his 
art. 

: A being a Copyholder makes B his Executor, 
and intends to ſurrender, to the intent that B 
ſhould fatisfie a debt to Dz the Son of A promiſes 
A that if hedo not ſurrender, but ſuffer the Land 
to deſcend, he will fatisfhe the debt, . A dies, B 
ſhall have an Action againſt the Son ; for it is a 
good conlideration, Hill. 9 Fac, Ban. Regia, Gray 
verſus Gray, yet continuing. | 


A promiſes to pay to B, for his reaſonable board Tabling 8: 
for ſuch a time as he ſhall be with him B ſhews Lodging. 
that he was with him ten months, 'and that 5 s, . 


the month is reaſonable, amounting inall to 50 5s. 


this is good , Paſch, 30 Eliz. Ban. Regs, Floyd & 


A being fick in an Inne, B promiſes to pay as 
much as ſhall be due fbr all neceſlaries that the 
Inn-keeper ſhall provide for A; yet-in the Action 
the Inn-keeper ſhall fay generally in the Ow 
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Vendor. 


Aſſump/it. 


and Count, that he did provide neceſſaries from 
ſuch a day, until, &c. in all to the value: of 20 1. 
foraſmuch as the promiſe was general, the Writ 
and Count is good though it be not particular, 2, 
It is inconvenient and dangerous to thew all things 
that he did provide, &c. the ſame Law is for a 
Phyfician per Doderidge Juklice, Paſch.13 Fac. Ban, 
Regs, Crips & Baynton; tor he may not remcim- 
ber all particulars, and ſo may miſtake, 

1: For money upon the fale of any perfonal 
things, 33 Hen. br. AGion wpon the Caſe 105,110. 
2 Rich. 3,14. Com. 102. upon an #1debitatus aſ- 
ſumpſit ; for the Law creates a promile. 

For 'in every Contra there is an aſſumpſit im- 
plied, Coke 4. part. 94. Slades caſe; the Count 
needs not (hew, but ſepius requiſitus, Paſch.28 Eliz. 
Cem. Ban. 

2. Inan Action for money upon the (ale of a 
thing, he needs not count that he was poſſeſt #t de 
bonis propris, Trin,q Jac Ban. Reps, Fitz, Willam 
& Blackman.viz,. before the (ale 3 for the Law im- 
plics they were his, clfe he would not have fold 


| them. 


3- Againſt a Purveyos or Servant that bought 
goods for his Maſter, and promiles payment, Dyer 
230.pl.56. 12 Hen. 8. 12. D.if it lies not allo 
again the Maſter. 

4 Againſt him that promiſes toa Baker to pay 
fo much as he (hall deliver in Bread toB, 29 Hey. 
8.25. for it may be intended he gave B the 
Bread. 

5. Upona promiſe to'pay for Cloth bought, if 
B doth not, 12 Hen. 8.12. tor there he becomes in 
the nature of a Surety for the payment for it. 


6. A 


Aſſumpſit. 
6. A brought an aGion, and ſhews that he ſold 
a Horſe to B at ſuch a day, year, and place , to be 
paycd at a day to come, and the Defendant ad 
 Punc & ibidem retione premiſſorum aſſumes to pay, 
if, &c. Bdid not; this is nought, for the Con- 
craR, and the giving of day to Z nefuit ad inſtan- 
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tiam of the Defendant; but the Contra& was 


compleat before, Paſch. 28 Fac.Ban. Regis, Farmer 
& Field, without any relation to the Defendant 
and his promiſes ex poſt fas, and grounded upon 
no conlideration, 

-7, A promiſes to pay to B ſuch ſums of money 
as B (ball disburſe of his own money for Cloth, 
tothe uſe of A the Defendant, this is a good con- 
ſideration ; for by the buying of the Cloth the 
property was in A forthwith, Tin. 9 Fac. Ban. 
Regis , Moore & Moore, for it was bought for 
him. = 

8.4 (old to B two ways of Barley for as much 
as he fold to others, the Plaintift in the Action 
- ought to count , 1. For what price he fold to o- 
thersz 2, he ought to give notice of this to B: 
So if A promiſe to B2o }. if he marry C, yet B 
ought to give notice of the marriage but a 
Tayler may have an AGiion for as much as he 
ſhall deſervc,and is not bound to give notice what 
he ſhall deſerve, becauſe it is not incertain, Hil. 13 
Jac.Ban.Regi, Hall & Heminge» Q, for he mult 
deinand a certain ſum, and this is notice. 

1. Againſta Seller of Corn to be delivered at 


Vendeet. 


a certain day, and dothnot,a1 Hen,6.55. 20 Hen. 


7.9.28 Hen.8. Dyer 22, p1,138.& fol.113.p1.55. 
Coke 4: part. Slades caſe 94.B. Qnere, it no da- 
mage appcar: 

het ; 2.For 
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Aſſumpſit. 
2.For delivering good and merchantable Corn, 
and doth not, 6 Edw, 2. 6. Dyer 75. pl. 23. Lib. 
Intra, 4. B. fe, 2. bur ſpecial dammage mult be 
alledgec. | 


The Tudgment, | 


For not d«livering of grain yearly, qvere if the 
Plaintiff ſhall recover dammage as well pro tem- 
pore futuro quam pro preterito, 3 Marie, Dyer 113. 
p1.56. on 

Adminiſtratrix promiſes to pay a debt, &c. and 
the- Action is brought againſi Baron and Feme, 


' then the judgment againli him (hall be general, 


& predicus P. & M. wuxor ejus in miſericordia, 
Coke 9. part. 93. Banies cale, No, Lib. Tatra, 2. C. 
Sed. 3. | 

But upon plea, that the Teſiator did not aſſume, 
coſts and dammages thall be de boxi propriis, if the 
Teſtator had not fuffici.nt, No. Lib, Tara, i. B. 
fef.x. for the falle plea. 


The I rit. 


Upon aſſumpfit by the Husband and Wife, made 
to the Wife dum ſola fuit, the Writ ſhall ſay, ad 
dampuum ipſoram ; tor the Husband ſhall have the 
dammages, ideogue fuit ad dampuum ipſorum , 
Hill. © Fac. Ban, Regis, Wolverton and his Wife 
againſt Day: 


For 


Aſſumpſtt. 


For not doing a thing which oupht to be Gone by 
Agreement touching the dady, 


El 


1. Againſt a Barber that tanes upan him to Barber. 


raze the Beard, and doth it with an unwinlfonm 
Razor, Lib, Inera.'2. C. ſed. 1. for the body 15 cn- 
dangered to be hurt thereby. 


2. Apainſi a Phylician or Chirurgeon . tor rot Phyſic in 
curing a malady, or not applying aimcdicine, I4 Chirur- 
Hen.6.18. 43 Edw. 3. 33. 21 Hen.6.55. 46 Edw, SO 


3-6. pl. 11, Regiſt. orig. 105.B, 112. A. 

3. For adviling his patient to apply a certain 
medicine to cure him, and it didnot, 19 He, 6. 
49+ Ouere, £f 

For commanding his Servant to apply a medi- 
cine, and hedoth it not, 11 Edw. 4. 6. Q. 

4. For applying a medicine that - impairs the 
Mayheime, 11 Ricb. Afion apon the Caſe-37. 11 
Hen.6.18. pl.10.21 Her. 6,55.Þ, 

Bur note in all theſ= caſts he ought to takeupon 


him the Cure abſolutely, 1 g Hen.6.49. 45 Eaw,3, 


6, elſe the Action lies not. 
The Ivrit, 


The Writ ought to ſhew the place where he 
took upon him the Cure, 48 Ed. 3, 36. tor itis 
iſſuable, | 

If 4 promiſe to cure me in London, and apply 
anwholſom medicines in Middleſex, the Action 
ſhall be in Middleſex, becaufe there was the wrong, 
11 Rich. 2. Aion upon the Caſe 37, and where 
the wrong is there muſt the trial be. , 

| LL "op 
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Aſſumpſit. 


Clerk. 


Serjeant. 
Gounſel- 
for. 


Plough 
my land. 


Attorney. 


\_ Carpenter. 


Cranage. 


Farrier. 


Aſſumpſit. 


For nit duing of a thing which ought to be done by 

agreement of the parties touching Suits in 

Law. 

Againſta Clerk that promiſes to enroll a Deed, 
and doth it not, 34 Hen.6.4. 

Againſt a Serjeant or Counſellor that /promiſcs 
to plead for me, and doth it not, 14 He#. 6. 18, it 
I retain him and give him his fee, elſe not. 


For not doing of a thing where a man is bound to 
do it in one manner, and be doth it in another, 


Againft him that promiſes to plough my land, 
and doth it in unſeaſonable time, 14 Hen#.6.18, 
3 Hen.6.36.for the Law implies he muſt do it for 
my belt advantage. 

_ Againſi an Attorney that takes an obligation in 
his own name, when it ſhould have been in mine, 
20 Hea.6.25. ©. if an Action of Deceit do not 
lie. | 

Againſt a Carpenter that undertakes to build a 
houſe in ſuch a form, and builds it in another, 
Nar.br.145.G. 2 Hen.4.g. 21 Henx.7, 41. 20 Hen. 
6.35: 2. if he build it in a better form, and 
more for the benefit of the Owner, and to his 
own loſs. 

Againſt him that hath a Crane, and ſpoils my 
Merchandize, Lib, Inir. 3. C. ſed. 1, this is mil- 
feaſance. 

Againſt a Farrier that takes upon him to cure 
my Horſe, and applies unwholſom Medicines, &c. 
19 Hen. 6, 49. whereby my Horſe is made. 
worle. 

For 


Aſſumpſit. BT 
|  _ * Forpricking my Horſe, 46 Edw.3.2,3.10. Nat: 
br,94.D. 18 Edw. 36. pl. 11. forit is the duty ot 
an Artificer to do his oftice well and truly 3 and i 
this is implicd in Law upon his undertaking to * 
uſe his art. | 
- For miſuſing a Licenſe, 21 Edw, 4,76. quere Licenſe: l 
what. : | 
Againſt a Serjeant at Law that is retained to Miſplead- | 
plead, and miſpleads., 14 He.6, 18, for this is © | 
misfeaſance,and to his Clients prejudice it may be, -| 
but if it be not tunc quere, To imiſplead is to 
plead otherwiſe than he is inftruced by his Cli- 
ent, 


marouty Wig oor _ Dm 5 
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For negligent ſuffering of a thing to be done to the 
| damage of another, | 
| A borrowed a Horſe of me,which dies ſuddenly, Borrowed. 
| an Action lies not, 40 Edry.3, 6, for the borrower 
was in no fault. : | 
But if the thing be uſed in other manner than 
it was lent to be uſed, and dies, an Action lics , 
Dod. & Stud, 29. for this is mifuſing of it, and | 
contrary to the agreement. | | 
But if it be but in the ſame manner that it was | 
lent, and dies, no Action lies, DoG. & Srzd. 29. \ 
for it was lent to be uſed, though not miivied. # 
A borrowed a Horſe, and a Houſe tell upon {| 
him ;. there if the houſe fel! upon him being tee- 
ble, Action lies, otherwiſe not, Do&, & Stud. 128. if 
for he might have forcicen the danger, and pre=  _ 
vented it, ; . 
Againſt him. that keeps not well his hire, by gyrnjng a 
which my houſe is burned, being adjoyning, Houſe, | 
2 Hen.4. 18.8 Edw. 4. 19.pl. 30. Choke ;, for we ot 
H 3 muſt | 


the Law implies he ought not to do. 


Aſſumpſit. 
muſt fo uſe ovr own that we hurt not another. 


; ms ough his own houſe be burned, 33 Hezn.'6. 
. Lib, Irtr, $. A. ef. x. for his own harm is no 


| reve nce to his Neighbour, 


Ir lics although his Servant do it : but not. 
if . franger doit of malice, 33 Hen. 6.1. 2 Hen. 
4.18. Doti, & Stud, 137, for the Maſter muſt be 
anfwerable for the actions of his Servants in civil 
matt: rs, though not in criminal. 

It a Servant bring hre in the ſtreet and bai 
A houſe, his Maſicr 1s not chargeable ; for when 
the Scrvant is out of his houſe he is not under his 
gOVCrnment. 
5, Itlies not if it be burned ſuddenly, nd the 
cauſe not known , 42 Aſſize 8. 2 Hen, 4. 18. for 
the Law delights in certaintics, and doth things 
upon juſt and fure grounds, and not upon probabi- 
Jities and ſurmiſcs. 


Barr, 

That it was not burnt in default of good cu- 
fiody of the fire of the Defendant, Lib.Intra.s. 
A. ſed.r. 

But by 28 Hex.6.7, this is but a negative preg- 
nant ; for he might have pleaded #or ESP. which 
the other plea dorh but imply. 

That he guarded his fire well, abſque hoc that 
he guarded j it negligently, Lib. Intra, $, B. ſed.2. 
for here is a dire& affirmative, and a traveriing of 
Plaintiffs declaration. 

Againlt a B3ily of Cloth, that ſuffers it to be 
conſumed with Moths, 27 Hen.8.25. 13 Hen.7.1. 
18 Edw.3. 23. viz, by negligent keeping, which 


Apainſi 


'ſ/ 


» 


Aſſampſtt. 


Againſt a Baily of a horſe that ſuffers him to 
periſh, 12 Edw.4.13.26 Hen.$ br. Aion npon the 
Caje 103. Lib.Intr,3.b. ſed.1. Regiſt. orig, 107.4. 
for the former reaſon. 

For loting a Releaſe, 34 Hen. 6, 4. for the Re- 


 leaſce may be prejudiced thereby. 


So of a box, Lib.Intra.g. A. fei.r. 
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Againſt him that ſuffers his Dog to bite my Dog. 


ſheep, 28 Hen.$, Dyer 25. pl. 102, & fol. 29. pl. 


_ 195. 28 Hea.6, 7. pl. 7. Lib. Intr. fag B. ſed.1, 
Regift.orig.110.Þ. 


_ But then the Maſter ought to know that he 
would bite them, ibidem 3 tor then he might have 


prevented it, and io 15 punithable tor not doing y 


it. 

But ſciens is not traverſable 3 but may be given 
in evidence, Coke 44. part. 188. for if he did not 
know it he may plead Not guilty, and the Plaintiff 
muſt prove he knew it. 


If the owner of the Dog brings him to the. 


Maſter of the theep to do juſtice upon him, it lies 
not, 7 Edw,3. bar 290. viz.upon the tirft notice or 
knowledge of it, otherwilc not. 

The Plaintiff declares, that the Defendant was 


poſſeſſed of a Dog B. Ofiobris 7. Jac, uling to bite, 


GC. and that the Dog I 2: Ofdober i in the ſame year 
did bite his Lambs,&c. this is not good ;: for he 
ought to have lhewn, that he continued his Dog 
at the time of the biting z for it ſhall not be pre- 
ſumed that he continued it withont ſhewiz g it, 
Paſch. 9 Jac. Ban. Regi, Louder verſis Sounds, 21 
Edw.4. 22.15 Eliz. Dyer 330: for the Law will 
not preſume any one will do an unlawful a, cx- 


Fept it be proved, | 
H 4 =: For 
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Eſcape. 


Innkeeper. 


Aſumpſit. 


| 4. For ſuffering his Dog to bite my Servant, 
Regiſt. orig. 111. A, per quod ſervitium amiſit, elſe 
not, as it ſeems. 

| $. For hurting of an Ox, Regiſt. orzg. 111.4; 
whereby he loſeth his work , or is hindred In his 
fatting. | 

6. For hurting of a Horſe after warning given, 
Regiſt, orig. 106. A. for the Maſter ought to have 
kept him up. 

1. Apainſia Warden of the Fleet, that ſuffers 
one to eſcape that was taken upon a Capias ad 
computandum, 15 Ed. 4. 19. Lib. Intrs, 8. C. 
Sea.x. for thereby the Plaintiff is put to more 
trouble and charge, and is delayed in his 
Suit, | 
2. Againſt a Sheriff, that ſuffers one to eſcape 


that was taken upon a Statute Merchant, Regiſt, | 


orig.g98.B. Nat. br.g3.4. the Writ there,upon the 
ſame reaſon. 

Againſt an Inn-keeper, that ſuffers the goods of 
his gueſis to be ſiole, Coke 4. part. 32. Calyes cafe, 


: Nat. 94.B. Regiſt. orig. 104.A, IO5, A: 22 Hew.6. 


21, 42 Aſfize 17. forthe Lawof the Land binds 
him to keep them ſafe at his peri]. _ 

I, But note, 1. this ought to be a common 
Inne, and it (hall be ſhewed in the Count, but not 
in the Writ, 11 Hex.4.45. 22 Hes. 6,21. pl.38. 


Coke 8.part.32.Calyes caſe, Dyer 206.pl.g.2Hen.g. 


Not in the Writ, becauſe that is more ſhort, & rem 
breviter enarrat; but the Count ought to expreſs 
things more fully, 

2. It ought tobe a Traveller that lodges there, 
otherwiſe the Action lies not , Coke 8. part. 32. 
Calyes caſe; for the Law looks upon an Inn only 

= 


umpſit. © F21 1 
inreſpeQof nk or-in reſpet of others 
it is no more than a private hoſe. X 
; ' 4. He ſhall declare of nothing but what was 
' withinhis Inn; forif he'bid the Inn-keeper put 
hit Horſe to paſture, or put him to paſture of his 
own accord, unleſs the Spry x requeſt him to --. 
do it, it lics not, Coke $. part. 32+ 4. Calyes caſe , | 
for heis an Inn-keeper in reſpea cf his Houſe,and 
not of his Land. 
" 4+ He ought ſafely to'keep the goods within 
-his Inn at his peril, 42 Affize 17. for it is no ex- 
cuſe that he delivered the Key to the Gueſt, 42 
Edw.3.11.p1.13. 11 Hex.4.45. 22 Hen. 6.38. or 
that he Gueſt did not acquaint him with his go + 
goods , 42 Edw. 3, 11. except the Gueſt will lj 
not truſi the Inn-keeper, but will have the Key, | 
Dnere, 

Or that he knew not the Felons, 22 Hen. 6.38, 

A ; forhe muſt keep them fafe again(t all perſons, 
cxcept forein Enemies. 

Butif the Companion or Servant, or any other 
that the Gueſt defires to lie with him, rob him,the 
Inn- keeper ſhall not be accountable, C oke 8. part. 
33. A.Calyes caſe, 22 Hen.6.38.B. 22 Hens. =q A, 

for that was his own fault toadmit of ſuch Com- 
any. 

: Or if he ſay his houſe is full, and the other ſays 
he will make 2 "ſhift and be robbed, 5 Marie, Dyer | 
158.p1.32. for in fuch caſe he is not properly his 

Gueſt, nor takes any charge of him or his 
goods. 

| Or if he command him to put bis goods in fuch 


a place, and he will not, but fuffer them to lie in 
the m_ Court, 16 Eliz. Dyer 266, pl.g. tor if 
he 


122 


S'riant. 


ul Deceit 11 
Bargains, 


Aſumpfit. 


he cannot be Maſter to order his houſe as he de- 
fires, it is no reaſon he ſhould be puniſhed for the 


diſorder committed in it, 


And although the Writ is but bona & catalla, 
yet Evidences and all other Deeds are included : 
the Writ in this,cafe ſhall be general, but the 
Count ſpecial, Coke 8. part. 33. Calyes caſe. Deeds 
and Evidences are bona & catalla ; though not 


valuable to any perfon but the owner "of them. 


But an Inn-keeper ſhall.not be accountable for 
wrong done to the perſon of his Gueſt, Coke 8 
part. 33. A, & B. Calyes caſe; for this is a crimi- 
ral matter, and hath no relation to him: as an Inn- 
keeper, ..:.! 

1. Againſt a Sheph*rd, that ſuffers. my ſheep 
to be drowned, 2 Hen.7.11.pl.9. Coke 5 part.13. 
B. Salops caſe. 12 Edw.3.4.13. Dyer 121, pl, 17. 
by negligence. 

2. Apain(i a Ploughman that ſuffers my Corn 


to be lpoiled, 7 Hen. 4. 14. by negligence, or ig- 
norance, as it ſeems. ©. 


For Deceit in hare gine and agreements with 
Warranty. 

1, The Warranty of a thing fold is the'cauſe of 
an Acion in caſe of vendition, as well as of cor- 
ruption, 19 Hen.6.9, 

2. And the Warranty ought to be at the time 
of the ſale, 15 Hen.7.4.1, Nat. br.98. L. and not 
afterwards , 6 Edw. 6 6. Dyer 75. pl. 28, elſe not 


good. 


3. It ought to be by the owner of the thing, 
and not by a Stranger 3 and upon the ſale by the 
owner, and not by a Servant, 11 Edw, 4. 6. 

"for 
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forWatrranty relates immediately tohim that war- 
rants. 
It is not material whether the price be Paid or 
not, for debt lics for it, 5 Hen.7.21.pl.2, 
Apainfi the Seller X a Horſe chat is lick, and Horſe. 
is warranted found, Nat. br, 94. C. 7 Rich, 2.42. | 
Regiſt. orig.1 CS: A, Lib. Intr. 9. B. fed. I. for this RE 
is deceit. | 
_ Or a lame Hoyſe warranting ſound. 31 Hen, 6. 
11.Statham, _ 
A ſtrained Horſe it lics not, becauſe the hint 
hath the view, 13 Hen.4.1. pl, 4. Hank forg, 9.it 
he warrant him ſound. 
Apainſi a Sel)cr of Cloth, that warrants it well Cloth. 
fulled when it is raw, 11 Hen.6.221, 
Againſt him that warrarts it of ſuch length, 
and this upon ſale and warranty of the Servant, it 
lies againft the Maſter, 11 Edw.4. 6.:for it lies not 
againſt the Servant, ibidem, for the Cloth was the 
Maſters, 
Againſt him that ſells grain, and warrants it to Grain, 
be good, Lib.Iutra.g.B. ſef.x. Regiſt.orig. 111.4. 
- whereas it is muliy dr corrupted, 


Againi him that warrants Herrings, Regi#,orig, Herring. 


96. A. in the; number and the goodnels, 

Againſi him that ſells a Saphire inſtead of a Saphire. 
Diamond, Kitchin 17 4- 

Againſt a Seller ©t wood, and ſhews part, and Wood. 
warrants the reſt to be 200d , 14. Hen; 6, 22. 
þ1.66. 

Againſt a Seller of corrupt Wine with war- Wine. 
ranty, Nat.br, 94.C. 9 Hen. 6.35. 7 Hen.q. 1 4+ 
pl.19, that i it is found and wholſom, 


It 
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Go. oak ha —_— 
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Deceit in 
bargain. 


Horſe. 


| Cloth, 


Gum. 


Wine. 


© Vidal. 


WAR 


Aftumgſ. 


If the Servant fold it by covin of the Maſter, 


Action lies againſt the Maſter, 9 Hen.6.53. pl.37. 
for it is the Maſters aQ. 


For deceits in Bargains aud Agreements, without 
| Warranty. 

1. Againfi him that ſells a Horſe not found, 
knowing him to be fo without warranty, 20 He. 
6.34, 13 Hen, 4.2. Kitchin 174. . for it ſeems 
it lies notzyect if it doth,it is becauſe the Law hates 


-deceit in Contracts, for it hinders Commerce, 


which is beneficial to the Commonwealth. 
For (clling an Horſe to another that was not his 
own, 42 Aſſize 8, Coke 4. part, 18, B, for this is 


fraud. 


For ſelling Cloth that is nought, knowing it to 


be fo without warranty,2 1 He#.7.91 .pl.16.Crooke. 


Againſt him that promiſes to deliver good 
Gum, and doth net, Mieb.7 Fac.Ban.Regis, Weſton 
O&- Deightos. 

Againſt him that ſells Wine mixed with water, 
Nat.br.$8.F. for this is but part Wine, and ſo the 


| buyer hath not what he paid for. 


For uttering Corrupt vicual , knowing it tobe 
ſo, 19 Hen.6.53. 22 Hen.7.91, pl.16.Crooke, 11 
Edw,4.6.B, Brian & Neal. 

Againſt him that ſells good Wax-and delivers 


ill, 6 Edw,6. Dyer75, pl.18. ©. whether in all 


theſe caſes an Lal te at the Common Law 
will not lie : It ſeems it will» 


Trover 
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Trover and Converſion. 


'Trover 


A 
8. Br. Action wpon the Caſe log. Trover Natplen 


for a Hawk with bells reclaimed and fo] 
knowing it to be the Plaintiffs, 14 Eliz. 
Dyer 3o6. pl. 66. for he cannot recover it 
againſt the Vendee.@. The Sale here makes 
che Converſion. 

Sold as to perſons unknown, Lib. Intra, 5+ A. 
Sed, I. 

2. Waſting the goods, 34 Hen. 8. br, Adion 
pon the Caſe 103, for this a Converſion 
in Law, 


EI. Delivery as to perſons unknown, 33 Hen. 


In _ 


i 

4 3.Denial to re-deliver. A brought an Aci- 
| on for Plate and Jewels , and ſhews,, that 
- 


In Law. 


upon requeſt the Defendant refuſed to dee 
liver them, this is good evidence to a Jury ; 
but to find it at large , viz. without a rc- 
queſt, is not a ſufficient Converlion to 
warrant the Action, Coke 10. part. 46. B. 

Oxfords cafe, Hill. 12 fac.Ban.Regis, Iſack 
& Clarke, per 3 Juſtices, 33 Her.6.27. for 
the Count is in »ſum ſuum propriun cone. 
vertit & diſpoſuis ; but a 2ude denial is not 
a Converſion, Q. vis. that he. hath the. 
goods, 


But 
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Money, Butif it be for money out of a bag, then it is a 


good Convertion, it he deny it, bccaule It cannot 
be known, Paſeh. 14 Eliz, in Le chequer, andlo | 
the Plaintiff cannot prove that it was his money | 
which was denied. | 
Note, if the Plaintiff have not property in the 
things, it lies not, 20 Hen. 7. B, pl. 18. ©. what 
Þ property he multi have. 
5 Note, 1 Paſch.qz in Eliz. Buſhopps cale it was a doubt, 
'F if A takes goods to the uſe of B, and afterwards 
a B agree to the taking 3 quere, if fuch Aion lics 
"i againſt B, q#ia A divelis the property by the taking, 
i. and not B by the conſenting, as it feems, 
| 2. The count ought to thew the place of con- 
vertion, Mich,26,27 Eliz, Ban. Regis, Stranhams 
: caſe ; becauſe it is traverſable and ifſuable. 
i. So the day of the Converlion, Hill, 7 Jac. Ban, 
. Regia ; for the ſame reaſon, and without ſhewing 
* | that the Defendant knows not how to plead in 
| | bar. 
i If the count be of Trover, and the Jury find up- 
"uy on Bailment ; yet good, for the Converfion is the 
ll point of aQion, Hill, 12 Jac, Ban. Regis, Tſack, & 
| Clark, and not the Trover, for it is no fault to 


| tind a thing, for no property is gained by the bar 
| | hnding, but by the Converſion. 
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| Of what things it lies. 
b | Money. x. It lies for money out of a purſe upon ſpe- 
} * cial matter, thathe loſt it and the other found it, 
if Trin.43 Eliz. Com. Ban. Hall & Wood), Paſch. 24. 
| | Eliz, in the Exchequer 3 but not generally, for 
[| money cannot be known, and ſo the Plaintiff can 
[| 1x no property in himſelf. 


2. The 


Trover and Converſion. TERS © 

2. The Maſter delivers Corn 'to the Servant to 
{c11,and brings his action for the monry. and g00d55, 

1. the poſſcilion of the SerVz nt !5 tae poilc {Ht on. 
of the Maſter. 2. It lies of money , Mich, 4, & 
41 Eliz. Ban. Reg, Holliday & Higgs, for the 
money comes in lieu of the Corn. | 

MX lies tor 20 Sheep, Coke 5. part. 109. Foxleys Sheep. 
calc 

It lies for a Chain-door , found and ſold, 3 Chaiv- 
Marie, Dyer 121, pl. 14. | — door. 

It lies of a Horſe. fo, Horſe, 

But it is no plea for the Defendant chat a perſon 
unknown ſtole them, and left them, & waiviavit, 
without {hewing the circumſtances when and 
where, Coke 5. part. Foxleys caſe 10g, A. but if 
he had {aid je ad ignotus waiviavit them, with- 
out ſaying any more., this is good 3 for the cir- 
 cumſiances ſhall be intended  - for waiviavit eff 

vocabulum artis, and implies all, Mich, 15 Fac, 
_ Regia, Leader & Paſchall. 
.. To traverſe the falc is a good plea,' 3 Marie - 
Dyer I21. fl. 16. viz. to tay, he did nor (el! 
/ them} --* 

2. That he diſirained them for a Rent charge - 
abſque hoc, that he converted them,this is nought ; 
for it is no Convertion at all, ideoque | it amounts 
but to the gneral iſſue, #07: culp. Mich, 9 fac. Bar. 
Regis, Davies & Knap. 

That he is a Horſe-breaker, and the Plaintiff 
delivered it for him, &c. Abſque hoe, &c. this a- 
mounts but ro the general iſſue, 10x culp. Mich. 

' 9 Fac, Ban; Regis, Levelace & Martyn, and not 
good, 


Husband 


Deeds, 


Frumenr 
and Graitt, 


 Trover aud Converſion. 


Husband and Wife ſball have this Action for 
a Deed by which an Annuity was granted to the 
Wife for the Wife ſhould have it, if ſhe ſurvive 
the Husband, Trin, 40 Eliz. Com, Ban. Rnſſel & 


Catestby ; and the Husband is to have it during 


his life, viz. to make uſe of upon occation. 

It lies for twenty Pooks of Corn, Tri. 38 Elis. 
Com. Ban. Price verſus Sr.Walter Sands. 

It lies of four buſhels of Wheat, Trin. 12 Fac. 
Ban. Regis, Hill &+ Hawkes, .. 

The Defendant ſhews a preſcription in the 
Baily of L. toelet a Belman , which ought to 
repair the (ircet of the Market-place, and to 
cleanſe it, and that he ſhall have of every buſhel 
there brought to ſell, one pint of Wheat,&c. and 
juſtifies, &c. this is good, becauſe the cuſtome is 
doubtful and may be put in iſſue, therefore a_ 
good bar , otherwiſe this plea would amount un- 


' fo the general iſſues Trix. 12 Jac.Ban, Regis, Hill 


Jewels, 


Wool. 


& Hawks, and then it would not be good. 

_ Fordelivering of Jewels,&c: in a Box to B,who 
dies, and they come- to C, who breaks the Box 
and converts them, 20 Hen.7.4, pl.13. 

That he did not convert them to his own uſe 
is a good bar z for. the Trover and breaking of the 
Box are but conveyances to the Converſion, 20 
Hen.7.4. pl. 13. per Fineux , and not the ground 
of the Action. | 

It lies of Quinquaginte ponds. of Wool ad va- 
lentiam, Oc. tor per Curiam ponds ſhall be taken 
one pound. weight, - becauſe this weight is more 
certainly known throughout all the Countrcy , 
Mich, 9 Jac. Ban, Regis, Roe & Lloyd; & loquen- 
dun eft ut vulgue. 
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It lics of a 1co load of wood, and 40 Beeches, V9cd- 
No, Lib. Inzr. 4.1. B. ſed. 33, ©. whether loads be 
not incertain. 

Of three Monkeys, and error brought | becauſe Monkey. 
that they did not ſay they were tame, Mich. 9 Jace 
in Exchequer Chamber, Sbackley &- Porter , if 
tarmc. uere, whether chey Ire valuable and con- 
hiderable in Law, being only Creatures of plea» 
ſurc. 
 Itliesof forty meaſures of Pippins , ſcil. Bu- Pippins. 
ſhels, Micb.9 Fac. in Exchequer. Err. inter Clay- 
dia & Taylor, ©. for they are periſhable things, 
and may = rotten before they can: be recovered, 
and ſo not to be recovered tn kind, yet damma- 
ges may be recovered, and (o it may lie. 


[ Covenanc, 


Sh 


OY 


Covenant. 


Conventioeft quaſi TranſatTio. 


a A. Perſonal FChattel Real, 
 {worgY fouching Þ Perſonal. 
2. AReal thivg: 
1 18 . Indented. 
= | & | i. Warranty de qua 
| _ al < 01 eſt bad. 
0 + 2 12. Dy { 2, Covenant de qua 
__ = < deed $ 2, Poll / on eſt bad. be 
— 3 Real ) ſeized to ufe. 
£ & 3.Covenant to levy 
'U | | D : fine. 
= 4 2 
| 2. Im-Y1. Perſonal. 
S plied. £2. Real. 
© i 


2 31 Edw.3, cap. 11. Adminiſtrator ſhall 
nd have it, and be ſubjeR to a Covenant, 
= )3z2 Hen, 8. eap. 34, Grants againl Leſ- 
; = ſees & & converſo. 
lH 
I 
2 
3 
4. 
d) 


. Court. 6. The Writ. .- 

. Plaintiff, 7. Proceſs. 

- Defendant. > <4 8. Barr. 

. Things. 9. Judgment. 

. Count. ) \ 10, Exccution. 
| In 


Covenant. 


Is whas Court Covenant lies, 1. Free: ) 
2. Reat, 


T lies in the County or Hundied Court ,IVat, 
br, 145.E. 
. Itlies in any Court of the Lord of a Man- 
nor, ny 1 br.145.E. 


3. In London, Nat. br. 146, A. and other Cor- 
poratiogs, 
. Marſhalſey between two of the Houſhold 
of the King, Coke 10, part. 74. A. otherwiſe not. 
2. In the Court of the Lord of a Mannor by 
fpccial grant, 44 Edw.3. 28. pl. 18. & fol.37. pt. 
30, Lib.Intr,296.4. ſeti.1, 50 Aſizepl.5. 
A Fine levied in the County Palatine of Lay- 
caſter, good, 37 Hen.$. cap«19. which is in nature 

_ of a Covenant. 
| In Banco Regy, 36 Hen.6. 34. A, Forteſcuz, but 
it ſhall be avoided by Writ ot Ertor. ©. except it 

- be meant of a tine. 

In Ancient demeſn, quere _ 6 Eaw. 3. 207, 
pI. 20. it ſeems it ſhould lie. 

But 44 Edw.3. 37- 50 Aſſize 9. Knivet, it is not 
good, 

"Bat a2 "Hen. 7. 90.B. pl. 14. Crooke, a fine thay 
be levied in Ancient demeſn , per petty Writ of 
Right cloſe. 

In Eire, good, 1 Edw.3.10. pl.34. 8 Ew 3.45; 
13 Edw. 3.40.p1.33. that is, betore Juſtices in 
Eire or Itineraxtes. | 
In Gommuni Banco. 
Before the Juttices of the grand Schons i in 
Wales, 34 Hen.v. 6ap,26, 
I 2 Who 


Admini- 
ſtrator. 


Aſſignee. | 


Afſignce, 


Covenant. 


Who ſhall have Covenant, 1, Perſonals, 2.Real, 

If a man. Covenant with another to enfcoff 
him, or to ſerve him, &c. the other ſhall have co- 
venant, although he Jonot apree, Nat.br. 145. A. 

But then it ought to be by deed, Repiſt. org. 
165.8. Nat. 9r.145.4, & G. 7 Rich.2.deeds 160. 
which is an etjoppel to fay the other did not a- 
Sree. 


Yet in London a man ſhall have covenant to 
' levy a fine without deed per cuſtome, Nat.br, 146. 


A. 22 Edw.4.2.pl. 6. Vaviſor, 21 Hen.6.x0. Co- 
venant II. 

Adminiſtrator ſhall have Covenant by the 'e- 
quity of the Stat. de 31 Edw, 3. cap.11. Cokeg. 
part.40. A.Henf{ves caſe, made for Exccutors. 

Bur not before, 19 Edw.z. Covenant 2 4. 

Aſſignee ſhall have Covenant, where it is made 
to one and his Aſhgns, Nat.br. 145: C. Regiſt, orig. 
65. B, for the Ailignee is in place of the Af- 
ſignor. 

Ailignee ſhall have Covenant without ſbewing 
the deed of covenant, for he may not have it, 
Trin, 36 Eliz, Banco K egis , Noke verſus Ander, 
But there, if the Leſlee for years by <ltoppe! 
rant over his term, the Aſſignee ſhall not have 
Covenant, becauſe the Aﬀhgnor had nothing in the 
land, but only an cRoppel againſt. the Leſſor not 


' fo out him. 


A, Prior with the aſſent of his Covent by 
deed, covenants for him and his ſucceſſors with & 
and his heirs, that he and his Covent ball fing 
in the Chappel of B, which is parcel of the Man- 
nor of B, tor the Lords of the faid Mannor. 

The 


Covenant. 


The Aſſignee of B ſhall have covenant, becauſe it 
is a ſervice annexed to the Mannor, 42 Edm. 3. 
3. pl. 14. Coke $. part. 17. B. Spencers caſe, 45 
Pati 4p 28 Hen.8, Dyer 24. pl. 149. 2 Hen. "++ 

6. pl.25. and who (o hath the Mannor, or is in- 
eerefſed in the Covenant. 

But if the ſervice is to be made in the Chappel 
of another, then the Aſſignee ſhall noc have co- 
venant, becauſe it is not annexed to the Mannor, 
2 Hen. 46 pl.25,. 

And foif one covenant with a Tenant by the 
Courtehie to ing in his houſe, although that he 
ſurrender and take for years he (hall have Cove- 
nant, becauſe it was annexcd to his cttate, 6 Hey, 
4+ 1; 'pl. s. viz, for life, &. 

Aihignee by word ſhall have covenant, Coke 3. 
part. 63. A. Lincoly Colledges cafe, tor fuch as 
athegnment is good, 

Aiſtiznce of Ailignee ſhall have covenant, Coke 

5. part. 71.B, and fo in infinitum, as it ſeems, lo 
bs as the cfiate athgncd continues, it the Cove 
nant go with the eſtate. 

Aſhgnee of one Coparcener {hall have covenant 
2painſt the other coparcener toacquit him of the 
ſuit, becauſe the covenant goes with the land, 
Coke 5. part. 18, 4, Spencers caſe, 42 Edw. 
: L.effor covenants to repair the houſe lett, the 


Aitignce ſhall have covenant againlt him, becauſe 


this is annexed to the cfiate: fo the backend of 


the wife that is a Termor, and a Tenant per Sta- 


tute Merchant ſtaple, and every one that comes to 


the land Coke 5. part.17. Spencers caſe, to o which 


the Covenant tis annexed, 
I 3 So 
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Hushand 


and Wiſe, 
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Covenant. 


So in all caſes where it is annexed to the cſiate, 
Nat. br.146.C. 48 Edw. 3. and not to the perſon 


otherwiſe than in relation to the Land. 


Aftignee of a reverſion ſhall have covenant as 
well as The Lcor ſhall have it, per 32 Hen. 8.cap, 
34- but this is when it concerns the things demi- 
{ed, and not cÞIlateral Covenants,Coke 5. part.1S, 
A. Speucers caſe; for in reſpect of Reverlion of 
the thing lett, he comes in room of the Leffor in 
privity of cate. 

Ailignce of a Rcverſion for years when, the 
Tenant for years hath a greater Term, his Af\- 
{ipnee (hall have Covenant within, 32 Hen. 8, al- 
though the Leflor grant over his Term, Triz. 40 
E liz. Ban, Regis, hot 12 3.Natures verſus Weſtwoud, 
guere. | 

Aiſgnec ſhall have covenant, upon covenant in 
Law, Coke 4.part. 80.B. 9 Eliz. Dyer 257. pt. 13. 
where it goes with the cltate, 

Leffee covenants with the Leſſor and his heirs 
to repair the houſe, the Alſignee of the Leſſor 
ſhall have covenant, Mich. 9 fac. Ean. Regis, Beſt- 
wicke & IWilborne; tor it gocs with the houſe. 

Leaſe for years to the Husband and Wile, the 
Lcfor outs them , they may joyn in covenant, 
becauſe after the d:ath of the husband ſhe thall 
have a term, it he grant it not over, 47 Edw. 3, 
12. pl. 11. and ſo ſhe hath a poſſibility of interelt, 

The Commonalty of D Covenants with the 
Major and Commonalty of L, that they ſhall be 
quit of TolJl.&c. in D, and after one Burgels in 
D takes toll of ane in L, Covenant lies for one 


| Corporation 3p 21intt another, 48 kedw.3.17. pl.2, 


It may be brought by the Major and Commonalty 
of 


34 


Covenant. 


of one Corporation againſt the Major and Com- 
monalty of the oth:zr Corporation. 


3 


Executor ſhall have Covenant for Covenant Executor. 


made to his Tcſtator for a perſona! thing , for the 


will, Nat. br, 145. D. and orig, Regiſt. 165.Þ. Note, 
de conventione pro executoribus non invenitur breve 
in Regiſtr. ſed pro aſignatis, tame poteſt fieri pro 
executoribus tam bene quam pro aſſignatis, ram ea- 
dem eſt ratio ds ntriſque. 

A leaſes to B for life for 12 years, and B dics 
within, the 12 years, the Executors of B ſhall 
have it until 12 years, &c. B dics, A outs the Ex- 


ecutors within 12 years, they ſhall have Covenant, 


I9 Edw.z. Covenant 24. 
Executor of an Exccutor ſhall have Covenant 
by the Common Law,1g Edw.3.Covenant 2 4. pol. 


 Com.290. Chapmans caſe, Lib, Intr. 134.B. ſed.r, 


and (o torwards, for the ripht dics not. 

The Hcir hall have covenant, it the deed be 
made to him and his heirs, Nat, br, 145.C. 16 E- 
liz, Dyer 338. pl.39. but this was to enfcoft him 
and his heirs: ſo that this holds not generally, but 
where the heir is intercſied in the Covenant, 

A enfeoffs B in tee, rendring for 6 years one 
Roſe, and aftcrwards 20 Roſes, B dics, his heir 
within Age, the Lord recovers the Land by rea- 
ſon of Collution, the Heir at full age (hall hav: 
covenant, 18 Edw, 3. Covenant 7. inreſpe& of his 
privity to the Covenant. 

A covenints with B and C and their heirs, & 


_ perſonal efiate is his to the uſe of the Teflators 


EXecutGi 
of an Ex- 
Ecuror. 


Heir. 


Joynt- 


eorum utriq; to make an eftate to the heir of him *<nant, 


which hrſt dies (being Parcener) the heir of one 
ſhall have covenant ſole, 16' Eliz. Dyer 338.pl vis. 
of him that firſt dies, I 4 When 


Leſice. 


Covenant. 


When any of the Covenantees hall have ſe- 
vcral intereſts or cates. and the covenant is made 
with them & cum quolibet eorum, they ſhall have 
ſeveral covenants, other ways not, Coke 5 part, 22, 
A, Mattherſ5ns caſe, in reſpect of thek ſeveral 
interetic, 

Lefſce for years by deed Poll ts outed by the 
Lefor, he ſhall have covenant, Nat. br.145. L.21 
Edw.4.30.fl.25. tor the lcafe implies a covenant 
ko enjoy during the term. 

But if a (tranger outs him without title he 
ſmall not have Covenant, Net.br.145.L. 22 Heng, 
52.#1.26. Bur it he had a colourable titie 2nd 
OUTS MIM. GY Rre, 

Although 1 it be by verdic}, Coke 4. part. 80. B 
Nukes cafe 5 for the verdict may not be according 
to Law, 2. 

And although the Leſlor warrant to him du- 
ring the term, ,26 Her. 8.3. pl. 11. for the war- 
ranty is not fo'g:ncral: but if he warrant it a- 
eaintiali men. ©. 

Bur if a ftra .nger that hath Ticle out him, then 
it lies, Nat, br.145. 32 Hen.6.32, pl.27. Nedham ; 
for that proves hc had no power to lett. 

But Leffee for life (hall not have Covenant up- 
on ſuch outing, for this cannot givelts him of che 
Freehold, 26 Hen. 16. Covenant 10.,Nat.br,14.5.M, 
if in the covenant it be not exprelt. 

But 13 Edw.3. fines 165. per Shard, if a leaſe 


' be to 4 without impeachment of waſte, and 
' waſte be brought againſt him, A ſhall have Cove- 


rant ; for the Jeaſe implies a Covenant, that he 
{ball not be fucd ior walte. 


Tenant 
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Tenant for life ſhall not have the benefit of 
| warranty, if hebe not in poſſetſion, 26 Hen, 8, 3. 
p1.18, viz, atthe time of the warranty. 
Lefſce for yeurs ſhall have Covenant upon a 
demiſe and grant, Coke 4. part. $0. B, Nokes caſe, 
& 5. part. 17, A. that is, if the leaſe runs, that 
Leflor doth demiſe and grant. ©. 
If the land be evicted, Paſch. 7 Far. Ban. Regie, 
IWinchombe & Ripge. A leaſe made to A. per 
edi & conceſſ, the land is evid for years, A ſhall 
have Covenant againſt the leffor, for judgment 
was ſo entered, Mich.9 Jac. But Williams & Tel- 
verton (aid, that it was without their privity z; and 
Filliams faid, that it lied not ; quere ergo. 
Recuſant ſhall not have an adqion of covenant Recuſant. 
for any thing ſciſed into the Rings hands, 1 Fac. 
cap, F. by vertue of the Leffors recuſancy > for 
the Common Law takes no notice of Recuſan- ' 
Cy. 


er ron 48 cies; 
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Succefior (hall have covenant upon a covenant Succeſſor, 
made and broken in the time of his predeceffor, 
4 Edw. 3 130. pl.71. quere what Succeſſor , or 
whether any kind of Succefor, 

A covenants to levy a fine, the party to whem Fine. 
this covenant is made (hall haye covenant, Nat, br. 
146,F. hn | 


Againſt whom Covenant lies, x. Ferſonal; 2.Real, 


Adminiſtrator js ſubj-& toit, 13 Edw.3.cap.1 1, Adminj- 
Coke 9. part. 40. A. Henſloes caſe , upon a Coves firator. 
nant made by the Inteſltate. 

Aſſignee of a Termor ſhall be liable without Aſſignee. 
naming how the condition of the thing extends 

x0 


x28 


Covenant. 


to the things in eſſe parcel of the demiſe, Coke 5. 
part. 16. A. Spencers caſe, & fol, 24. Worceſters 
caſe. 

This extends to him that comes to the demiſe 
any way, Coke 5. part. 17, B, Spencers caſe; viz. 
any legal way : but quere, if the Leſſee be outed 
by one who hath no intereſt. 

So if the Covenint extends to a thing to be 
newly made, if it ſhall be made upon the &cmiſed 
land, the Aſſignee (hall be bound by expreſs Cove- 
nant to the Leffor and his Aſſigns, Coke5.pert.16.B, 
Spencers caſe,25 Hen.8,br. Covenant 32, Leſſee co- 
venants for him and his Aſſigns to repair a houle, 
Covenant lies againſt the Leſſee, and then againſt 
the Aſſignee alſo for the ſame breach, and no re- 
medy but an Audita querela, per Brook, Q.. 

A leaſes foryears to B, and covenants to ſuffer 
him to enjoy 3 there the Aſſignce of A of the Re- 
verlion is liable, though not named, 9 Eliz. Dyer 
255- pl.4. for he comes in intereſt ot eſtate in the 
room of A, who covenanted. 

When the Covenant extends toa thing which 


had not effence at the time' of the demiſe , the 
Aſſignee is not liable without naming him, Coke 5. 


part.16.Þ, as where the Leſſee Covenants to build 
a new houſe upon Land lett. ©. rationem, | 

Whenthe demife is of a perſonal 'thing the Aſ- 
{ignee is not liable by cxpreſs name,Coke 5.part.16, 
17. becauſe the Covenant goes to the perſon and 
not the eſiate- 

If the demiſe be of Land and a perſonal thing, 
the Aflignee is not bound by expreſs name for the 
perſonality,for there can be no privity between the 
Leſſor and Aſſignee, Coke 5.pare. 16,&: v7, but for 


the realty he ſhall be bound. The 


'< 


Covenant. -- T9 


The State of 32 Hen. 8, cap, 34. extends to 
Covenants, which touch the thing demiſed , and 
__ not toco)lateral Covenants which concern it not, 
for the Statute Jooks at the efiate, 

It lies againſt Executors, Regift,orig. 165.B.,Nat. * Execuroms 
_ br, 145, H. and this is although they be not na- 
med, 28 Hen. 8, Dyer 14. pl. 69. 45 Edw, 3. 17. 
1.4.47 Edw. 3.22, 48 Edw, 3.2.pl.4, o Fliz, 

Dyer 255. pl. 4. for they repreſent the perſon of 
the Teltator, and come in his ſtead, 

But all the Exccators ought to be named , 47 
Edw.3.22.pl.20.in thc Writ and Declaration. ; 

A Leaſe is maJe to A, the Leffor covenants to 
P3y the quit Rents.&c. divers dues likewiſe; this 
' js a perſonal thing, and binds not the Executor, 

2 & 3 Marie 114-pl. 6, of the Leſſor. ©. forit 
15 paid ratione terre, | 

A Leaſe is made to the Husband and Wife, the Feme. 
Husband covenants to make aſſurance for-the 
Rent; this binds not the wife, becauſe it is col- 
lateral, 45 Edw. 3.11. pl. 7. for the Leſſor hath 
remedy tor the Rent without ſuch aſſurance. 

But if they covenant , that they will not aſſign 
without his covſent; there the Wife is bound, if 
the husband dic, 18 Hen. $, Dyer 13. pl1.66. Shel- 
ſey 3 for elſe the Leſſee is without remedy. 

Heir ſhall be bound by covenant of his Anceſtor, Heir, 
if be named, Regiſt.orig.165.B. elſe not. 

And although it be broken by his Anceſtor, 

Edw.3. 130.p1.71.as well as if broken by himfalf. 

But not it he be not named,28 Hen.8.Dyer 14. 
pl.69. 32 Her.6.32,p.27. for then the Law will 
intend only, that the Executor or Adminiſtrator 
ſhall be bound. 
Infant 
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Infant, 


Lefice. 


Covenant. 
Infant cannot be bound by his Covenant to be. 


an Apprentice per the Common Law, but by Cu- 


ſfiome of Loxdou he may, 21 Edw, 4.6.pl.17. 

But then he ſhall be of the age of 14 years, 
21 Hen. 6.31: whichare accounted years of dif- 
cretion, to diſtinguiſh what may be for his benefit, 
and what not. + 

But an Infant of 12 years ſhall be bound by his 
Covenant to ſerve in husbandry, Nat. br. 168, D 
7 Hen.q.5. pl. 29. 9 Hes. 6.10. pl. 28, 21 Hen, 
6.31. Newton. for husbandry is for the good of 
the Commonwealth , and the knowledge and 
maintenance of it are much favoured in Law. 
 Butif he be within 12 years, he ſhall not be 
bound, 2 Hen.4. 18, pl.7. 29 Edw. 3-27. pl.29. 
41 Edw. 3. 17. pL. 1. for under thoſe years he is 
indeed incapable of learning the Art, by reaſon of 
diſability of body and underfianding alſo, 

Leſſee covenants to leave the houſe in good caſe, 
it lies not againſt him till the end of the Term, 
Nat.br,145.K. 12 Edw.2. Covenant 2, 

But if he covenant ;ſ#ſtextare & reparare, it 
lies preſently, 45 Eliz.Dyer 324-p0. 34. and when= 
{oever it ſhall be out of repair, during the term. 

So if he covenants toleave the Timber in good 
plight, this is void for the impoſſibility, Coke 5 
part.21. A, Maizs caſe, 7 part, 15. A. Puglefelt, 
caſe, F itzberbert covenant 29, Nemo tenetur ad 
impoſſibile. 

F or if the Trees are thrown down by Tempeſt, 
it lies not, 40 Edw. 3. 6. A. Coke 1. part. 98. A. 
Shelleys cale 3 for this could not be prevented. 

But if the houſe be waſted by Enemies or Tem- 
peſt,he ought to repair by realon of the Covenant, 


OT 


Covenant. I FETY 


OT build it, 40 Edw.3.6, A. Moris, Ded, & Stud. 
66. B, 3 9 Hen, s. Dyer 33.pl. 10. if there be an 
expreſs Covenant to do it. 

Leſſor is bound by expreſs Covenant or Cove- Leſſor 
nants in Law. 

[t lics againſt a Lefſor, if he outs his Termor, 
Nat.br. 145«L. 21 Edw.a. 30, pl.25. Coke 9. part. 
80.4. 32 Hen. 6,32. pl. 27, without cauſe, and 
during the term. _ 

A Parſon leaſes his Glebe, and reſigns during Parſon, 
the term, covenant lies apainſi him, becauſe 1c is 
his own aC& and wrong, 12 Hen.4.3. and the Suc- 
ceflor may avoid the Leaſe. 

Where a Parcener upon partition covenants to Parcener: 
ſue a Writ of Partition, the other afſgns his eſtate 
to B, which covenants againſt the Covenianter and 
good, Coke 5, part.17. B. 42 Edws 3.43; 

If one become pledge for another to perform Pledge. 
{uch a Covenant,the Adion lies againſi the pledge, 
Nat .br, 14.6.B, for he is in the place of the Prin- 
Cipal. 

But then he ought to charge him as principal, 
29 Edw.3.9. pl.14. 

Or ſhew that the Principal is not ſufficient , 
40 Edw.3.5. Covenant 16. 

Ic lies againſt a Succeſſor , Lib, Ttr.336. B. Succeſſor. 
Sed, 2, quere what, or whether againſt all. 

It lies againſi him that ſhould make a Deed, Decd, 
Nat .br. 146.F. that covenants todo it,and dors | it 
nor, 


For 
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Guardian 
in Soc- 


Patent. 


Mill. 


Tema 


Covenant. 


For what things Covenant lies, 1, Perſonal , 
2. Keal. 
Guardian in Soccage grants the cuſtody of the 


Ward to 4, who covenants to render an Account . | 


to the Heir at full age, Covenant lieth for not do- 
ing of it, Regiſt.orig. 165.B, Nat. br. 145. H. for 


the Guardian. ©. whether an Account lies uot | 


for the heir. 

Covenant lies againſt him that doth not accord- 
ing to his Covcnant by deed, Nat.br.145.4. that 
is, doth not perform the whole covenant. 

But if it be not by deed, it lics not, Regiff, orig. 


165.8, Nat.br.145. A&G. 7 Rich. 2. deeds 160. 
Nat br.168,F, 14 Hen. 4.26. but an Action upon 


the Caſe upon the Aſſempſir. 

Unleſs it be in Lozdou by Cuſtome, Nat.br.1 46, 
A. 22 Edw,4.2. pl. 6.Vaviſor, 27 Hen. 6. 10. Co- 
venant 11, 

Doctor Het or had a Patent , that none ſhould 
bring over Spaniſp Wool but himſelf, &c. he by 
his Indentare grants this to another , which by 
the fame Indenture covenants to pay yearly 100 0, 
with this Proviſo, that if he pay it not the In- 
denture to be void ; yet covenant lies for the 
money that was due before the avoiding of the In- 
denture, Mich, g Eliz.Ban. Regis, Dr. Hediors calc, 

A oives a Mill to B, &cs+ and that with a Pro- 
viſo, quod ec 2", aec beredes mei conſiruemur 
molendinum, in, &e., Covenant lies againſt 
the Heir, if Ks or his Father erc& a Mill there, 4. 
Edw.3.130.p1.71. for the Heir is bound by his Fa- 


ja, covenant, 


A Termor deyiſcth the! term by will to his wife 
curing 


Covenant. 


during her Widowhood, the remainder to C, and 


_ dies, the Leſſor ſells the Fee to the wife, and co- 
venants that he would diſcharge all former Titles, 


8&e. the marries C in the mean time, Covenant lies 
2gainſt the Bargainor by the Baron and Feine , it 


G do ouft them during the term 3 for it was his 
own folly to make ſuch a Sale and Covenant, Coke 
10.part.51. Lampets caſe. 


4 leaſes to Bfor years, if C lives folong, and Leafe. 


covenants that he had power to do it, C being 
dead at the time , Covenant lies, if 4 had not a 
good eſtate init, Coke 9. part. 60. Bradſhaws cale, 
though C was dead ; tor if he had no good eſtate, 
he had no power to lett, and ſo his Covenant im- 
plied in Law is broken. To 

A leaſes to B for years Lands in which C had a 
Copyhold eſtate, and covenants that the Lefſor 
- ſhall ſuffer him quietly to hold the ſame, without 
trouble cither of the Lefſor or any other. B enters, 
C outs him, Covenant lies not, becauſe all the (e- 
quel depends upon this word [ ſuffer, ] the which 
extends only to the Leffor, and his Exccutors and 
Aſfigns,9Eliz.Dyer 255.p1.4.and not to the Copy- 
holder,who hath a diſtin& intereſt from theLeſſor. 

A leaſes to B for years, and covenants, quod ya- 
cifice gauderet,&e. ſine-interruptione alicujus, Co- 
venant lies, if any interrupt him, 16 Eliz, Nyer 
328.p1.8. for the word al:cnjus isa general word, 
and includes all perſons. 

Leſſor covenants, that the Leſſee (hall quietly 
and peaceably have, &c. withourt the diſturbance 
or hindrance of the Leſſor , the Leſſor ſaes 
the Leſſee in Chancery , and ſuppoſes that the 
Leaſe was only made to try a Title , an Action of 

covenant 
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Lellce. 


Covenant. 


Covenant lies not for fuch breach, Trin. x1 Jac, 
Com. Bay. Rot. 384. Selby verſus $Þute; for this 
was but a Leafe in truſt ns for the benefit of the 
Lcfior, and not of the Leſſee. 

Leſſce by deed Poll ſhall have a Covenant a- 
gaink the Leſſor, if he out him, Nat. br. 145. 1, 

35 Hen, 8.Dyer 57. pl.24- Shelley. for the Aion 
ariſcth upon the covenant of the Lefſor, which 
may be by deed Poll. 

But not upon outing by a firanger without Ti- 
tle, Nat.br.145. L. 22 Hen.6.52.pl.26, Hill.12 
Jac. Com, Ban. Tiſdale & Eſſex, yet quere, if he 
had a colourable Title. 


Although it be by Recovery, by Verdi, Coke 


4. part.80.B, Nokes cafe. vid. antes, 

But if a Stranger hath Title, then it lies, Nat, 
br. 145.L.32 He#.6.32. pl.27. Nedbem ; for then 
the Leſſor could not lett. 

But Tenant for lifc ſhall not have Covenant for 
ſuch outing,Nat. br.145.M.26 Hen. 6.Covenant 10. 
for ouſting, is intended of a term, and not of a 
Freehold, for ſuch ouſting is a difſcifin. 

If it be not expreſt, Nat. br. 145. M. for that 
declares what oulting was' meant by the: par- 
tes. 

| Leflee for years (hall. have Covenant upon a 
Gini and-grant, Coke 4. part. 80. B, Nokes caſe 

5. part. A. Spencers caſe ; viz. upon the words de- 
miſe and grant in the Leaſe, for they imply a 


Covenant. 


Leaſe for' years with warranty, the Lefice outed 
ſhall have Covenant, 26 Hen. 8, 3.pl.13. by all 
9 Eliz, Dyer 257. pl, I 3+ for the warranty im- 
plieth a Covenant for quiet enjoying, 


Tenant 
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CoVenant. 


Tenant for anothers life leaſes for years with 
warranty, he for whoſe life the Leafe was dies, 
the hrii Leffor enters, Covenant lies, 32 Hen.6.32; 


pl.27. 9 Eliz. Dyer 257. pl. 13> againſt the Leflce 


for life upon his warranty, becauſe his eſtate was 


' but a contingent-eftate, and the Warranty ſuppoſed 


t abſolute, 
But it it be withont warranty it lies not, 5 E- 


liz.Dyer 257. þl, 13. for he letts no greater efiate 
than he hath, 


A Covenants to ſerve B for years, 2nd dies, no_ 


Aion lies, quis mors omnis ſolvit, 48 Eaw. 3.2, 
B.p1.4. Finchdex. 


Hill, 33 Eliz, Ban, Regis, Wilſon & Mapes. A 


Parſon leaſes bis ReQory , and covenants to fave 
harmleſs the Leflee, concerning the lands and pro- 
fts for one year againſt Blant, Blunt enters within 
the year 3 Covenant lies, becauſe it is expreſſed 


againſt 2 ccriain perſon, OPuere, it it had been 


penerally.. 
Leffee covenants, that he will not affign his 


Term over., by lwhich it may come to D; the. 


Lcfice afligns itto K per Curiam, Covenant lies, 
for he hath put the power out of him, Trin. 13 
at Com, Ban, Gruines caſe, and it may come to D 
whether he will or no. 
Of a Fine levied of Rent, a Writ of Covenant 
jics, 22 Edw.4.2.pl.6. 


The C nt in Covenant, 1, Perſanal 5 2.Real. 


The Count was,that per Indenturam ſuam teſt at, 
»xiſtit, that the Defendant covenanted ſo and ſo, 
rhis is pocd ; but fach plea in bar 1s not 200d, 

| IR Mich, 


Count. 


Covenant. 


Mich.7 Fac. Ban. Regis, Wyrdaam verſi Fankner, 
2 Maris 117. pl.78, but he muſt plead Covenants 


performed, and tender an iffue. 
Prior and Covent leaſes to two for years with 
warranty, per Indenture, rcndring Rent 3 one dies 


_ after poſſc(ſion , the other ſurvives, and was fole 


poſſelt, the Prior dies, the Defendant fuit elefus 
& prefedus Prior, & tali dis expulſus & ejefiu eſt, 
the Survivor by the new Prior, and wile Defen- 
dant did not hold Covenant made between the 
late Prior and the ſaid Survivor, Lib.Intr.135.D. 
ſe4.2, this is a good Count, for the Covenant lies 


\ by the Survivor apainft the Succeſſor. 


Count upon covenants to make a new Leaſe, 
Com.2.Chapmans caſe, and good. 

A leaſes to B tor 6 years, if C live ſo long, and 
covenants that he had power to demiſe it, &c. B 
in covenant needs not count that C was in "life, for 
if he were dead at the time of the demiſe, yet 
Covenant licsz 2, he need not ſhew that he had 
the better right, becauſe he did purſue the words 
of the Covenant negative, Coke 9.part. 60. Brad- 
ſhawes caſe, or ele it cannot appear it is the Co- 
venant upon which the Action 15 brought. 


Count by the Leſſor againſt the Leſſce,that Co- 


venants to pay all charges, and pays not the tenths 
granted per Parliament, Lrb. Intr, 136.C, ſed. g. 
for the word Charges includes the Tenths, for 
they are charges ifſuing out of the Land, or Pay- 
able ratzone terre, 

The Count ſhall be general, chat he hath 
broken covenants between them, tothe dammage, 
&c, the othcr ſhall ſay, that they are performed, 

the 
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Covenant. 


the Plaintiff may reply, that they are not, becavſe 
he ſhall have ſeveral dammages tor every Cove- 
nant broken ; but upon an Obligation he ought 


to ſhew in what he hath made a breach, becauſe 
he ſhall have the forfeiture for one breach, 6 Hens 


4.8. p1.34. it but one breach. 

Tenant for life leaſes for years rendring Rent, 
the Lefſee covenants' and is expulled by him in 
remainder , 1. he ought to count that he was 
poſſeſs*'d; 2, he ought to ſhew the eſtate for 
lite, and the remainder certain, 9 Kliz, Dyer 
257, pl. x3. becauſe it is a (pecia] ouftcr, and 
not by the Leffor; and for the firſt, if he 


were not in poſſcflion , he cannot be ſaid to be 
ouſted. 


Writ in Covenant, 1. Perſonal ; 2. Real, 
Rex, ec. juſticies A. quod. teneat B, conven- 


tinnem inter eos facam, de quibuſdam defefibus, 
in Manerio ipfins B. de N. exiſtentibus ſumptibus 


ipfis A. competenter adi) ſicnt, &e, ne am- 


plius,&c. Regiſt.orig. 167.4. The 1 is in the Coun- 
ty Court, as it ſeems. 


Rex,&c, precipe A. dz B: quod juſte, &c. texe- 
at W. conventicnem ,, inter eos fatiam de viginti 
acris terre in RK. frumento & alia blado competentt 


ſeminandis, & de blady & terris predidi. creſcer- 


tibus metend. & ad domus ipſius W. ſumptibus 
ejuſdem A. in eadem villa cariands, & nift fecerit 


Oe, hegiſt, orig, 166, A, This in the Common 
Fleas. 
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In Bancs: 


1.48 ; 


Covenant 
Perſonal. 


Covenant 
Real. 


Covenant. 
The Writ ſhall be brought where the Covenant 


was made, Nat.hr.146. E, 11 Rich.z, vis. in that 


County where | It 15 a rea] Covenant. 
But it is no plea to abate the Writ unleſs the 


| D:ed bears date in another County ,Nat.br. 146.E. 


than where the Covenant is brought 3 and it may 
be a Covenant by parol. 

The Writ for ' outing the Leſſee ſhall be de 
dampnis & de perditia occaſione. expulſionis , ©, 
9 Eliz.Dyer 257+p1.13. forit he be not damnified 
no Action lies. 

The Writ ought to mention all the Excoutors 
which did adminiſter, 47 Edws 3. 22. pl. 20, 48 


 Edw.3.2.pl. 4. where an Action of Covenant is 


brought againli Executors for all the Executors 
are but one Executor in Law, for they have a 
joynt trult. and intereſt. 


The Proceſs in Covenant, 1.Before approrance? ; 
- Afeer. 


I. By the Common Law the Proceſs beforc 
appearance was but a diftreſs infinite, 22 Hez.6.13, 
Br, exigend, 29. 48 Edw. 3. 29. fl. 15. and no 
Captas. 

2. After appearance the parties appear, and day 
is given over (ſalvs partibw, &c.) the Defen- 


dant makes detault at the day, .a diſtreſs was a- 


warded againſt him, Lib. Intra, 134+ B. Sed, I. 
and not a Capiss. 

Onia non fit breve de Attachiamento,” quia 0por= 
teat quod partes compareant perſonaliter in Curta, 
Repiſt. orig. 165. A. and here was day given over 
falvg partibus, which was no perſonal appcarance. 
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The Bar n Covenant; I Peſals 2, Keats 
4 - q | 
1. When a certain ity accrues by the Cove- accord. i 
nant at the time of the making of it, an Accord 1 
with (atisfaGtion is no plea, Coke 6. part. 44. 4. | i 
Blakes caſe; for ſuch an Accord cannot ditcharge 4 
the duty. But a releaſe may be pleaded in bar. | 
But where no certain duty accrues until the - | 
ſubſequent a& or wrong, there Accord with ſa- 
tisfaCtion is a good plea, Coke 6.part.44. A. Blakes 
caſe 3 for he tnay make ſatisfaction tor the wrong 
by the agreement of the Covenantee, 
Covenant to a Parſon for the enjoying His 
Benetice, and the Parſon deſerts, the Cure is void, . | 
if he deny it after ſuch deſertion, 14 Eliz.cap.11. | el 
_ Kaſtall, Leaſes 244.D. 23 Eliz, Dyer 372. pl. 11, 
This is after the Parſon is abſent forty days in the 1 
year, and not otherwiſe tor that is a defertion in i 
Law whereby he may be deprived. | 
A covenants to gather the Rents in D, and he ria l 
pleads, that he was interrupted by the Plaintiff. SOM => if 
and fo could not doit; this is a good bar, Crovke || 
13 Hen.7434 p1l.2, for the P/alutift ſhall not take | 
advantage of his own wrong. 
Leſſee covenanis to ſurrender before the term 
ends, and a Stranger that hath right enters upon 
the Leſſee, this is a diſcharge, becauſe the Leſſee 
F..- 15 diſabled by an aq in Law, Hill. q1 Eliz. Cem... 
Ban. Andrews verſus Nedbam, 45 Edw.3.48. £2 
Performance generally a gcod plea, 6 Hen. 4. 9. Sogn 
pl.34- ? 
In a Covenant upon a demiſe by Indenture and 
an eviction by a Stranger, by a higher Title, it 1s | 
! KR 2 no 


Beieaſe, 


Cort ant 


no Bar to eraverſe the poſſeſſion of the Plaintiff 
without particular cauſe, ſhewing how the other 
had title, becauſe it is by Indenture, Trin, 3 Fac. 
Ban. Regi, Stile verſus Hearing , which is a ge- 
neral cftoppel without ſhewing of ſpecial matter 
tO avoid if. 


A covenants to make a 0's eſtate in Goo 
nold land to B before Eafter, during the life of 
Cox; itis no plea to ſay, that it was furrendred 
to the Lord by his procurement to the uſe of C, 
if he ſhews. not that he was admitted; for no- 
thivg veſts in him to whoſe uſe it is tijl admit- 
tance, Mich, 15 Jac, Ban, Regys , Stiles verſus 
Smith , and ſo the Lord was not diſabled fo per- 
form the Covenant, 


Releaſe is no Bar before the Covenant 15s bro- 


_ ken, 218. gencrally, Coke 4. part.71. Hors caſe, 


8 Eliz. Dyer 217.-pl.2. Coke 1.part.99. A. Shelley 


Cale. 


If it be not by cxpreſs words, Coke 5. part. 71. 
A.35 Hen. $8. Dyer 57. pl.24. Bramly for lo the 


-. Covenant may be relealed.. 


Judgment ia Covenant, 1.Perſonal ; 2. Real, 


Judgment againſt an Executor for a Covenant 
broken alter the death of the Tet ator, 1s of the 


'TeRtators goods, 15 Eliz, Dyer 324. p1.34+ for he 


1s in the Teſtiators ftead,and riſted with his cltate. 

It a Leſſee recovers being outed by the Leſſor, 
ne ſhall recover his term, viz. the remainder un- 
expired, Nat.hr.145.M, 47 Edw.3.24.pl.61. 20 


Edw.3. Judgment 177. and allo Dammages,Net, 
Þr.1 143: Nd, 


Execution 


*{{{ 
=y 


*\/d 


Covenant. 


Execution in Covenant, 1, Perſonal ; 2. Real, 
1. Per Common Law , 2, Per Statute Law, 


By the Common Law it is but a Levari facias, Perſonal. 


Lib.Intra.133.D.ſet.2, & fierifacias, Lib. Intra. 
138.4, ſec.1.cxtending but to goods and Chattels. 

But no other Execution, Coke 3, part. 12. A, 
Harberts caſe. 

And this only within the year; for it the year 
be paſt it was an Action of debt upon the Judg- 
ment, Coke 3.12.4. 

Unleſs the Proceſs were continued, 33 Hen.6.49. 
P1.33. for the continuance of 1t made it, as it no 
time were paſſcd, but continued a preſent Judg- 
iment, 

By the Stat. by Weſtm.2, cap.4.5.a Scire facis was 
given aſter the year, Coke 3.part. 12. A. to revive 
the Judgment.,and fo the party is not now forced 
to bring an Action of debt upon it. 

And per Weſtm.2. cap.18, Elegit is given, Coke 
3.part. 12. A, which extends to lands as wellas 
goods. 

By the Stat. of 23 Hen. 8. cap. 14. Capias ad 
exigend.fuit given in Procels and by conſequence a 
wg ar oe execution againſt the perſon, 
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By the Common Law it was but a Writ de fine 4, Real, 


fa&s, or to pay a fine,as it ſeems, which was but a 
Writ of Covenant in its nature, 43 Edw.3.12, B. 
Belknap.Glanvil, lib.$.cap.4. vide the Writ there. 

But entry was congeable to execute it, 8 Eqw. 2 
277.24 Edw.3.40,pl.49. Cike 7. part.32, ana. 
hold till GtisfaRion made, zs it t6.ms. _ 

If Land be trailed to one by fine. he thall hav 
Formedon in Remainder, 6 Eaw.3, any pl.g. Her 
to execute the Fine, 

RK 4 | F 
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Covenant. 


But when the King levies a fine, he ought to 
make Letters Patents to the Conulee to enter, 


Coke 7. fart. 32. tor the King paſſeth nothing but. 
by Record. 

A Fine levied of an Advowſon, this may be 
executed by a Duare Impedit , 24. Edw, 2.69; 
pl. 78. 

? But if anuſurpation be, ro Scire facias lies, 32 
Edw. 3. Qnxare Impedit 193. Kiver, againſt the 
YHiurper, 

Fine levied of Serviccs, chore {ball be a per que 
ſjervitia, 29 Edw. 3.46. pl. 9g, to exccute the 
Fine, 

It a Fine be lcvied of Rent , there may be a 
Writot Coyenant, 22 Edw.4.2, pl. 6. to Execute 
the Fine. 

Tenant grants to do his ſervices, there ſhall be 
but a Diſtreſs, 10 Edw, 3, 371. pl. 3. for that is 
the proper remedy to recover them, and there 
needed no Covenant. Tamen quere. 

Fine levied of a Reverſion, there (hall be a 
guid uri clamat tO ERECUTE this. | 

Andit the Tenant alien, yer the Writ ſhall be 
3Raintt him, and his Ailiznec 0 be bound by 
his Attornment, 8 Hen. 6. 17. B, 18 Hen.6.3.B. 


_ þ4.2. by the Judgment given 2gainlt the Aflignor 


and himſelf. 


Conuſor of a Fine dies, there ſhall be no quia 
juris clamat againlt him that claims 3 but if the 
Conuſee only die, quere if his Hcir (hall have 
the Writ, 34 Hen. 6. 7. B. Moyle, againft the party 
that hath the paxticular eflate. 


WB 


my ; 
Fine 


Covenant. 


Fine levied before memory, there ſhall be no 
Exccution, 1 Edw. 4. 6, pl.13, for it ſhall be in- 


tended there was Execution formerly, or that 


there was to be none. 


By Veſtm.2. cap.4.4. Scire facias is given after 
the year torevive the Fine, which is a Judgment 


in Law 3 but within the year ſuch Execution as in_ 


other Judgments, 


Detinue, 
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I-74. Detinne, 
2. Quoty» | 
plex, 

'T. To the 


C1.Upon ml. 2 1.O0f Chat-\ 1.Alive. 
"ij - | Bail- MmElF, tels. Ni Bev 
| w p ment, . Toano-g ſonal. 2.Dead. 
= 4 "Dice. 
S 1.Cer-Chat- 
= 2. Upon 1.General.\2. Of tain, tels, 
W | a Deve-<2, Upon -<Deeds. < 2. In-\ Bag. 
S = Trover. : can Br 
D | ina (Cheſt, 
= 4 ' I, Sealed, 
'S 2.Unſcalcd. 
” Reals. 
i= | f, Weſtm.2.cap.2. Againſt a | Sheriff and the A- 
fa © Vowanf. 
wy: 27 Hen.s.cap.7. Againſt Forreſters in Wales. 
= \2 & 3 Marie,cap.7. For the owner of a Horſe 
3 ole and fold, not according to 
hs — the Statute. 
{. Court; © 7+ The Procels. 
2, Plaintiff. $. The Garnilh ment. 
3. Dzfendant. \ J}9. Enterplcadcr. 
4. Thing, 10. Barr. 
5. The Count. [:, Judgment. 
6, The Writ. [2, Execution. 


Ts 


NDetinue. 
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In whaz Court Detinue lies, 1. of Chattels, 
2. of Deeds for Land. 
T liesin the County Court Nat. br,138.B4 7 coni- 
In any other Court, Nat.br.138.C, Lathe. 

In the Common Bank, Nat, br. 138. Þ. 

It lies not inthe Marſhalſey, Coke 10. parte 76, 
A. 72.A.Marſhalſey, ©. if both partics be of the 
Kings houſhold, it it lie not. 

2. Inthe County Court, Nat. br.138.B. Regiſt. 
0r1g,159.B. 

It lics not in any Court without a Writ, and if 
it be ſucd fo a vin: lics, Nat. by. 138. Go 


Regiſt. orig. 159. B. viz. upon a plaint as is aſcd 
in inferiour Courts. | 


Who ſpall _— a Detinue, 1. of Chattels ; 

. of Deea-r. | 

' An Avowant hal have a Dctinue againſt a Avowa 
Sheriff upon a return. Habend. where he returns 
quod Averia elongata ſunt, per Weſtm. 2. cap.2, 
Hen.6.42. where they are not eloigned. 

But this ſhall not be until it be returned quod 
plegii nibil habent nee ſunt inventi;, for the 
pledges are liable to anſwer the aifirefs, it the 
principle doth not profecute or eloign. 

Goods taken out of the poſicthon of the wite, Husvand: 
a Feme ſole, which marries and dics, the Husband 
ſhall not have a Detinue,uri}cis his wife make him 
Executor, 38 Hen.6s 26.p1.3S. tor the Husband 
gained no property by the marrizge, becauſe the 
wife was out of poſſ..jHhon at the time. 


Exccutor ſhall have a Dctinue for the goods of Executar. 
the Tcliator. | : 


A 


ALE Roar et NE oe DSL und Sea 


ET ee EE OE 


——_— $i k-2 


— — — 


SEE 


—— 


oh 
\ 
ft 
|. 
bo 
\ 
1 
b 


156 


Woman» 


H- ir. 


Leilor. 


Proprietor 


Detinue.: 


A Woman (hall. have a detinue after divorce 
for the goods given in marriage with her, Nat. br, 
139. M, 16 Hen. 8.7. pl, 1. 28 Hen. 8. Dyer 13. 
p11. tor the divorce deveſis the property out of 
the husband, which he only had by virtue of the 
Marriage. 

But the 13 Hen.3. Probibition 21. the wife may 
ſue for themin Court Chriſtian. 2. 

A Woman ſhall have a Detinue for a rationa- 


bile parte bozorum, where the Cuſtome gives ſuch 


part, Nat.br, 122. L. for ſuch Cuſiome doth velt a 
property in her, 

The Heir ſhall have a Detinue upon Bailment 
torcbayl to him, viz, the Anceftor, and his Heirs, 
although it be but a Chattel,15 Edr. 3.159. pl.24. 
for the Heir is privy in Law to the bailment, and is 
interefled in the property. 

Cuſtome that the Heir thall have the principal 
goods of his Anceſtor, he ſhall have a Detinue for 
them, 3o Edw.3.2. pl.g, 39 Eaw, 3.6. pl.24. a- 
gainft the Executor, 

And fo the Heir of a Copyholder ſhall have a 


Detinue for the Copy before his admittance, Coke 
4+ part. 22, B.3: for he is intituled irom his An- 


ceſior. 

A leaſes a houſe with implements to Þ for 
years, A ſhall have a Detinue for the implements 
at the end of the term, although rhey are walted, 
20 Hen.6.16.pl.2. for by the Leaſe the property 
was not altered. 

The Plaintiff in a Replegiare ſhall not have a 
Detinue for Cattel taken in Yithernam , 6 Hen. 
7.8. B. 2 Hen. 4.9, Br. Debt, 51. for by the IWi- 


theraans he is develled of the property. 


Becauſe 


{i 


{d 


Detinue. 


Becauſe he that brings a Detinue Ought to have 


property, 6 Hen. 7. 9. Nat. br. 138. TIIOKS: 9. 


which here he hath not. 
In a Repleg. the Avowant hath return jrre- 
pleviſable 3' yet if che Plaintiff tender amends, 


he ſhall have a Detinue ,, Coke 8. part.147. A. for 


it was but conditional], as the Law implies. 

For he which returns Irrepleviſable had not 
property in them, 10 Eliz. Dyer 280. pl.14. but 
only to keep them till amends made. 

Drere,if the Avowant after appearance claims 
property, he {hall have a Detinue for the goods 
taken in Withernam, 11 Hen. 4. 10. pl.21., 

If a Horſe be fiole and G14 in a Market overt, 
and be not tolled according to the Statute, 2 & 3 
Marie, cap.7. the Owner hall have Detinue by the 


\ ſame Statute 3 for by fuch ſale the property is not 


altered, for it is no ſale in Law, becauſe the Statute 
is not purſued. 
In Wales, if Cattel or goods be ſtole and ſold in 


_aFairor Market, there the property is not altered, 


s!though tolled, therefore the Owner ſhall have 


a Detinue, 34 Hen. 8. cap. 26. Nota & quere ra- 
 #i0nem, 


The King ſhall have Detinue for Cattel of an 


Outlawed perſon, 4 Hen.7. 17. pl.3. bre, Outlawry 
41. againſt him that diftrains them 3 for the pro- 


perty is veſted in the King by the Outlawry be- 
tore ſciſure. 


The Lord ſhall have a Detinue for a Heriot 


cuſtome, if. it be taken before fſeiſure , becaufe 
he had the property before ſeifure, 13 Edw. 3. Br 
Hariot, Trin.g fac. Ban, Regis Creſſes calc, per Cu- 
Mam in 2 Prohibition, vide to Hen.4. 4 Hen. 6. 

| But 
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King. 


Lord. 
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Ute. 


Husband 


2nd wife. 


Donor. 


Eſtranger. 


Feoftce, 


Detinnue. 


But the 14 Edw. 3. Bar 277.( Wilby ) 2 man 
ſhall not have an Aion for a Harriot, ©. ergo, 
not a Detinue. 
| If a thing be aclivered to A to deliver toB, - 
yet B ſhall have a Detinue, 18 Hen. 6.9. A. News 


ton; for the property is adjudged i in B, becaule it 
was delivered to A for his benefit only. 


Husband and wite may joyn in Dctinue for a 


deed of Lands, 38 Hen.6.25. Ltb, Intr. 20g.D. 
ſed.z. & fol.2a7. A.ſed.2. viz. concerning Lands 
of the wite. 

But this is when the Defendant comes not to 
the Deed by bailment, for if the Husband bail 
them he ſhall have it alone, ibidem. & Edw,4.15,. 


38 Hea.6. 25, A. for the privity lies betwixt the 


Lailor and the Bailee. 

Vide tamen, Lib. Intra. 217. 4. ſef.2, 

If Bailinent be before coverture they ought to 
joyn, 21 Hex, 7. 29. for conformity : But upon 
bailment during the Coverture the Husband ſole 
ſhall havea Detinue, 8 Edw.4. 16, for that is ad- 
judged his bailment only. 

The Donor in tail ſhall have a Detinue for the 


 Indenture after the death of the Donee without 


Iſſue, Nat. br.138.F. in reſpect of his reverſion, 
which depends upon the deed. 


An Eſtranger ſhall not have a Detinue for deeds 


_ unleſs he makes title to the Land, but upon re- 


quelt to deliver them, and a refuſal , he (hall have 
an Action upon the Caſe, 33 Hen. 6.26, pl. 1 12, 
Priſot, if the Deeds doconcemn him. 


If one have Deeds and fome concern warranty, 


fome not, and enfeoff B with warranty, B ſhall 


not have a Detinue for the deeds , which ſcrve 


$95. 


*d 


Detinue. 


toderaigne the warranty per amount, Coke 1.part. 
2. Buckhurſts caſe, 44 Edw.3.11. B. becauſe they 


donot wholly concern him. 

Neither is it material for to maintain the title, 
Coke 1.part.1. Backbuy(ts caſe. But they ſha)l have 
them which concern the poſſcthon only , ib:dem. 
viz. of the Land and the Feoffor is to have the 
Deeds to maintain his warranty. 


But if a Feoffment be made without warranty 


the Feoffee ſhall have a Detinue for all, Coke 1: 
part, 1. Buckburſts caſez viz. all the Deeds that 
do any ways CONCErn the title, that he may be able 
to defend it. 

Unleſs it be per dedi, then it is expreſs warranty 
during the life of - the Feoffor, per ſtatutum de Bi- 


gamis, cap. 6. Coke 1. part. Buckburſts caſe 1, for 


the word Deed implics {o much. 

But note, that in all theſe Caſes the Feoffee 
ſhall have Detinue for them againſt a Stranger, 
that cannot intitle himſelf by the Feoffor, Nat.br. 
138.G. Coke 1. part.2. 4.7 Edw.4.26, becaule a 
Stranger cannot pretend any colour. 

And note, if the thing which lies in grant, as a 
Lordſhip, Rent, Advowlon, &c. be granted to 4 
with warranty, which grants it to B with war- 
ranty, B (hall have a Detinue for te Ancient 
deed 3 becauſe he cannot make a title without the 
Ancient deed, Coke 1, part. 1, B. Buckburſts caſe. 
quere. 

So in all other Caſes the Feoffee ſhall have a 
Detinue for every deed which concerns the ma- 
king of his eſtate good, Nat, br. 138. K. for the 
Law favours Titles to Land, mak loves the main- 
cenance of them, 


| 7 
Note, 


\ 
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Note, 


Feoffor. 


Heir ge- 


neral. 


Detinue. 


| Note, if A bajl deeds of Land to B to re-bail 
them to him and his Heirs, and afterwards enfeoft 
Cin fee yet C ſhall not have a Detinue againſt Þ, 
for it is acharge to A,per caule of Bailment Crooke 
18 Hen.7. 48. pl.3. 

If one cnfeof another with warranty, t the 
Feoffor ſhall have the ancient deeds, which con- 
tain the warranty, or which are material for the 
maintenance of the Title, Coke 1. part, 1,B, Back- 
burſts caſc. ; 

If A grant a thing that lies in grant to B with 
warranty, Þ ſhall have a Dctinue for the Ancient 
deed, becauſe this makes his title, Coke 1. part. 1.B. 

A enfeoffs B per dedi, A (ball have the Anci- 
ent deed, which comprehends the warranty , be- 
cauſe dedi makes an expreſs warranty, Coke x. 
part.2, B, and therefore it is good reaſon he ſhould 
have the deed to make out the warranty by. | 

A makes a deed of Feoffment, and delivers this 
upon condition , it the Condition be not per- 
formed he ſhall have a Detinue, 37 Hen. 6.37. B. 
for the deed for the property was not abſolute 
out of him. 

The E:ir general (hall have the Ancient deeds 
comprehending warranty, or necefſary tor the 
maintenance of the title, where the Feoffor ob- 
liges him and his heirs to warranty 3 for he is 


_ bound by his Fathers a&, and its reaſon he (hould 


have the deed to maintain it, Coke part. I.B.Buck- 
burſts caſe, Nar.br. 138. L. 

Feoffment per dedi the heir of the Feoffee ſhall 
not have the Ancient deeds, becauſe he is not 
bound to warranty, Coke I. part. 2. B, Buckbur(t: 
caſe ; but the heir of the Feoffor. ©. 


The 


Detimue.” tor. 


The heir of the diſſeiſee ſhall have a Detinue 
' hr the deeds, Nat. br, 138, L. for heis in by de- 
ceit, and the Law will judge his title good till it 
be evicted. 

The Heir in tail ſhall have a Detinue againſt the Heir (p-- 
' Diſcontinuee for the deed of entail, Net. br. 138, © 
H. 9 Edw. 4.52. pl.15. for it belongs to him to 
make out his Title by virtue of the entail. 

Andalthough there be a warranty to the Fe- 
_ offee by his Father, 9 Her.6. 15. pl.5. 4 Hen. 7. 

T0. þl.4. for the heir in tail comes in paramount 
the Father, | 

One' Joytenant (ole delivers the deed to re- Joynte- 
deliver to him, he alone (hall have a Detinue per nanr. 
cauſe of this ſpecial Bailment, 13 Rzch.2. bre,648. 
though the deed doth belong unto both3 for the 
bailtnent is the cauſe of the Aﬀtion. _ | 

A enfeoffs B and C, and the heirs of B, and Joyfite- 


delivers all the deeds to B, which dies ; C ſhall Pane ur?!; 


. I | VOTs 
have a Detinue for the deed of Feoftment, but not 


for the other deeds, 34 Hen.6.r.A. Coke 1, part. 
2,4. Nat. br,138, F. viz, which concern the In- 
heritance 3 but the deed of Feoffment concerns 
the eſtate for life, as well as the Inheritance. 

If A makes a ReleaſetoB and C, and this de- 
livers to B, which dies, C (ball not have it, ibidem. 
for the Parchment and the Wax do belong to him 
to whom it was delivered, 

But if Aand B Joyntenants per defealible title, 
| and S. |. makes a Releaſe to them, the Survivor (hal! 
have it, 34 Hen.6.1. per the Report Coke 1. patt. 
2:A, for this concerns the Land, and ſhall ſurvive 
with the eſtate. "i 

Feoftment to two in Fee, the furyiyor thall have 

}. all 
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Recuſan 
Reculant. 


Rematin- 
er, 
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2'\ the deeas, Core 1. part. 2, Þ, "Buekpurlts calc 
b:caule the etatc Tot vhvcs Waich the deeds CONn- 


C137, 


It deeds CONCONrN - OTC 1.2nds 5 if tne Ter- 


On of any part nappen upon the ieed, he may 
Getain it, becauic he hath an interel 4. He H.7.10 


pl. 4» 2 FO Hz, Dyer FO] . p1 57 « and. it 15.reafon is 
{ho vite! AVE the « eds (t) mainta! [1 it 45 WEI a a any £ 


T 
bs 


\ecufant hill not havean Action for any thine 


fciled tnto the hands of the King, 3 Jac.cap,5. By 


Of If, T þ 


\ How. 6.1. A Tenant fas life dics , ie inthe 
Re alnda thail nave D-tinuetor the deed,g Hem. 
0.54 $1.39: for now his title is come in pollcihon, 
and fo the Geed | thatcre ated it belongs to him. 
But it the Donor releaſe to the Tenant for life, 
he in the Rema inder ſhall not have a Detinue, 9 
Hen, 5.54. þ1.39. ©. 


Ii Tenant for lite dic, he in the Remainder of 


Seat hwy ans (1:11 have it, Coke 4: part. 22.B. for 

CGopyholds are in many things governed by the 
rales of the Common Law, and ſo no ditferenc 
butwixt themand other cfiates. 


Land is given to A tor the life of B, the Re= 


matnd<r to CG in Fee, Þ dies, C {hall have 4 Dceti- 
2ue againſt 4 without requett; becauſe he had 
Ir oy Te th A Pp: -d of Pl LEES l;t Z { E A I-f 

C1 i C GET WY" ifs 13C.0 3:39 eu. © . 
30.B. 25 Hern.6.9.A, Myle, inrefpet. ot his Ke- 
TN 31nder;. 
But there guere, whether it lics againſt the Huf. 


band, wher ! the wile is dead without iſſue, without 


| #19 {i Y PN inf fs X AT , 
4 poficilion. " EC v4 Ta '5 4 Stranger o 
. <4 


v4 
| G2 
> 


TFer- 


Coke r. part. 2.A. which concern tlic Lands 1n i:is 
poficthon. 

The Lord by Efcheat ſhall pos a_Detinue, .Lord: 
Coke 1.part,v. A, to Ed, 4.14.6, Moyie, oh 
deeds which CONCEN n'tie Lana efct [1Ca red: 


Againſt whom Detinue HI2S,:-I, Of-Chattels 
| 2. Of Deed . 


Detinue lies againſt an Abbot and his Com- Abbot. 
moigue tor a thing d<ivercd to h 113 Commoiligue 
tore-deliver, 3 Edw. 3.53.p1.32.athingdclivercd 
tothem. | 

An Adminiſtrator fo! 4 thing, the Execitor Admini- 
rroves the Will, he fhall rave a Dctinue 797 oh { Uiratore 
the Vendec of the Adminiitratcr, (01.275, Foo 
caſez for now the Agmimilisacors title and pro- 


'F * 


perty is defiroyed., and the fale accountcd vid 
irrepleviſable, that is, that gb Catic! or Goods 
| ( vghr not by L.2w £0 be rcpicv vVicd apan. 


Avowant returns irrepi: viſable, the other ten-, Avorwant; 

E- ers amends, and upon rciutal hall have 3 D:- 

tinue, Coke g. part. 147.A. for the property is -1n 

1m, 10 Eliz, Pyer 280. pl. 14. notwithitancing 

the diltrcls ; for the diftrcls did but put them in- 

40 the cut ody of. the Law, and altered not the 

DrOpcrty, 
Goods delivered to 4 to keep, and they are Baily of 

{tole, yet Detinue Jics againtt him: Cole 4. part.$3, goods, 

>. Sorthcots caſe 3 for he ought tohave kept them | 

at his peril, and he thali have his remedy y againil 

| the Thief. 


t  _ Burif he take them to keep, 35 he wou! 


d keer 


2 | hiz 


__ ; | "2 1 _ —- of TD "EIN 
i citenant _ have aA Detinue for knee UCEUGS. & CIFCNUng, 


, pr 00 I AE re" Fi anna we Homes 21.9 hee 
£ 


Husband + 


and nvife. 


Carrier. 


E.xecCutor. 


DDetinue. 


his own, and they are ſtole, Detinue lies not, Coke 
4. part. v3. for here he warrants not the fafe 


keeping of them, for he cannot warrant his own 
from licaiing. 

Goods delivered to B to deliver toC, yet C 
{hall have a Dctinue again{tB, 18 Hey. 6. - , 
Nat.br.138.A. for the delivery of them tobe de- 
livercd to B, velis: the property of themin B, and 
not in C. 

[t lies not againſt husband and wife, ſuppoſing 
they detain, 38 Edw. 3.1. pl. 1, 13 Rich.2, Breve 
644. for the wife cannot detain, but it is the de- 
taincr of the Husband, 

But of bailment to the Wife, 7 Sa ſola fuit, 
and that the Husband did detain , 43 Edw. 3.18, 
pl.1. Lib, Intra. 219.D. ſed. 4. itlies. 

A Carricr loſeth B*s goods,or they are ſtole from 
him, yet Dctinue lics againſt him, Coke 4. part, 


"4; A. 2 Hen.7 7.11.8, Townſend ; for the property 
was in the owner, and the Law chargcth the 


Carrier with them. 

It lies againſt an Executor , but he ſhall not be 
charged but for his Detaincr, 39 Edw.3.5. pl.21. 
inhis own time, and not for the Tefators De- 
tainecr- 

Crooke 1 18. pl.62. A bails goods to B, which 
dies, in Detinue againſt the Exccutors the que- 
ſiion was, whether they ſhall be named Execcu- 


 forsornot, and it ſeemed they needed not, for 


3 Hen, 4 12.pl.2. 11 Hen. 4. 4y. pl. 20. 2 Hen. 


the Detainer is the point of Aion. Q@were ta- 


men, tor they dctain by virtue of their Execu- 


torſhip, 
For Hill. 12 Jac. Ban. Regit, Iack & Clark , 


GO, 


I —oons ne dn rn II ID 


D erimmne, 


3.6. pl.29. 21 Hen.6, pl. 1. one ſhall not an Fer 
without the other, therefore they are charged fo 
the Detainer only. Sxere tamen, for although 
they make but one perfor, yet this proves not.but 
that they detain as Exccutors, and arc lo to be 
charged, as it (zems, = 


[RE] 
&+-,, 
as , 


It lies againit an Executor upon a _r4! rionabile. 


parte bonoruam ,17 Fdw.3.9. pl.29, brought by the 
Femeof the Teſtator. 

An Executor ſhalt have a Detinue for goocs in 
the poſſtton of the Executor of his Joynt- 
eXecutor, if the ſaid Joynt-executor wili pay a 
debt to the value, 3 Eliz. Dyer 157, p1.6, for tne 
Executorſhip ſurvives. 

It lies againſt a Stranger when thcy come to 
the poſſcfſion of two, 4 Edw.4.9. pl. 17 - Natobr, 
138.6. ©. 

Leſſor thall have a Detinve for imp! CIMEnts 
leaſed with the houſe, at the end of ih< tern, a- 
24inft the Leſſee, although they are waſted, 20 
Hen. 6. 16. pl. 2. for the vrope<rty of chem was 
not divelicd out of the L-ffor by the leaſe. _. 

Againſt nin. that tinds goods, if they be waliza 
per wilivl negligence otherways if it be by ca- 
ſaal means, Dod,& Srad.129.B. or a Trover lies, 
for that he could not prevent. 


Eſtranger, 


F ofivs; 


T rover. of 
£20ds. 


If a Horſ: be {tole and fold in a market, but not Vendee, 


according to the Statute, the Owner (hall have a 
Detinue, per 3 Marie cap. 7. for the tale is void, 
and {5 the propesiy is not altered. 

Adminittrato: {21d a thing,the Executor prov. s 
the Will, he (ha}l have a Detinue againſt the Ven- 
dee of the Adminiftrator , Com. 275. Foxes calc, 
See the reaſen before, that the fale is made youd. 
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It hics again a Sheriff, where he returns upon 2 
rolnra babenda quod averiz elongata ſunt , pey 
i erm,.2.cap.2. 9 Hen. 6. 4% Yee before the 
YE340! - 

A Wiſe Tenant in tail dies before ifſues, quere, 
ji a Dctinuc lies #g21nft the Husband without re- 


queli.,'33 [1:4 0,30, B. 
A Eons {u:s5 A0Gs Aunt ſo 1 x fait, —— f 2 a [rc G2 
= 15band Dc 1e5 28.3508t the huckand and 


e. Lib Tats LOO, $f Fett 43 Edw.3. 19. ph.t. 


'w T n0Ww the g: ods are come Fins pe {{chon of the 
us: ind ov ! the marriape , and {0 they are hoth to 


be {acd for the cauſe of Aion begun whillt the 


Fm: was folc, and It 15 con! BiYk -d in the hasband 


by Y he tntermarriage and detatner lince. 


A. cntcoft B. with warranty, B, ſhall have 
a Des againſt A. for deeds that comprehend 
W:iranty, Or arc matcrisl for the Title, Coke I. 
part.2. bccauſe the warranty is tor his benctit, 
A, enfeoff B. without warranty , B. fhall 
have ttagaintt A, forall thc deeds concerning thc 
and, the Feoffor necds not a; y dey ds to make Out 
bs ys 
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For what thinos Detinue lier, 1. Of Chattels; 
2. Of Deeds, 
D-:tinue ought tobe: of athing, ccrtain, Nat. by. 
tC very thi! ng @} ctatned 15 to be 
i 
A Dctimnanr lics for money 11 a Bag, or box: Or 
Coffr, Nat. 67.1384. for that my. be. certainly 
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Goods loſt. 


Goods 


hail. 


- Detimme. 
If goods arc loſi Detinue lies, Nat. br. 138, E. 


againſt him that finds them, or a Trover, 
Goods bailed to deliver over, Dctinue lies, Nat « 


_ br.138.A. 18 Hex. 6, 9.A. againſt the bailee, by 


_ tne party to whom they ſhould have been bailed 


Carrier 
loſech 
goods. 


Corn. 


Divor ces 


Keplevin. 


over. See before. 

' A. bails goods to B. which are fiole, Detinuc 
lies againſt B. for them, Coke 4. part.84. Sonthcots 
caſe. FVid.antea. 

But it he receive them to keep, as he doth his 
own goods, and they are ſtole, it lies not, Coke 4. 
part.83. Southcots caſe, 9 Edw. 4.40.p1.22. Doaly 
Antea, 

Carrier loſeth goods, or is robbed, yet Detinue 
lies againſt him, Coke 4 part.84. 2 Hen. 7.11. B. 
Townſend. Antea. 


A. contra&s for Corn to be delivered at a day ' 


to come , he ſhall have a Detinue at the day for 
this, No. Lib. Intra.169, B. ſed. I. for by the con- 
tract he had a property in tne Corn. 

After divorce it lies for goods given in mar- 
riapge, Nat.br.139.A. 26 Hen.s.7. pl.1.28 Hen. 
8. Dyer 13.pl.61. Vid. ante. 

Ie lies o a Horſe, Cow,&c. or more Cows or 
Horſes, Nat, br. 138. A. be the number what it 
will, 

It lies for the Plaintiff in Replevin, fpr goods 
taken in /ithernam, becauſe he ftrom whom they 
were ſo taken had not the property in them, 2 
Hen.4.br,debt 51. 6 Hen.7.8.B. 

©uere, if the Avowant ſhall have a Detinue 
for his goods taken in J/:thernam after appear- 
anceand claim of the property, 11 Hen.4.10. pd. 
21, for the claim makes not the praperty. 


The 


Detinue. i0g t 

The Plaintiff in a Replegiare after return ir- Tender &- þ 
repleviſable upon tender of amends ſhall have a er 
Detinue for the goods , Coke 8. part. 147. A. for wy? 
he had the property in them, 10 Eliz. Dyer 280. 4 
1.14. notwithitandivg ſuch Writ. Vid. antes. | j 

A delivered B Corn and Wine, &c. and they ang _ 
periſh, yet Detinue lies for them, Dod, & Stud, = I 
129. A, ©. what ſhall be recovered, dammages ...-þ 
at videtur, | — l 

But if it bea thing that be tobe redelivered, as Horſe. 
a Horſe,&e. it it be uſed in other manner than 
was aprecd, ard if it periſh in default of the 
party to whom it was delivered , an Aion lies, 

Doi. & Stud. 129. A. Vid. antea, 

Burt if icbe uſed but in ſuch manner as it was 
apreed, and it periſh, but not by default of the | 
party to whom it was delivered , Action lies not, | } 
Ds8. & Stud.129.A4, Vid. antea. 1 

Note. in brevi de charts reddendis ſemper debet Nots. | 
poni certus numer chartarum vel ſcriptorum, Re- f 
gift, orig 159. B. Nat. br. 138.B, Et fic (ut vide- 
| twr ) ett de altis bonrs & catallis, | 
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The Count ia Detinue , 1. Of Chaitels; 
2. Of Deeds. 


The Comnt ought to name all things certain, Count. 
and the value, 1 Rich, 2.20.4, 3 Hen. 6. viz, time A 
and places | 

The Count was, that ſuch a year day and place Bailments | 
A Lailed to B hona & catalla,&&c. ſcilicet,one Cup 
of Silver,&c. ad valentiam, &c. ſalvo euſtodiend. 


& eidem querenti cum inde requiſitus fwiſſet re- 
deliberand.&c. Lib, Intr, 212.B, 


A counts 
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Ver Tho Detinne. 


Spoons A counts de bailment of Spoons, 6c. a4 vale;:- 

ram, fc, Lib, Intr, 211, D. ſc. 2, naming the 
number, . 

Piven. The Cot nt W3aS, quod cum tþ; 'e: the YEA , day 


Ag. Exe- and place, 4 deliberaſſet W, ia vita ſn, Heatts, Ge 
ELITOFSs Samy predifus W.- obbit, «v9 pojt e145 Mare 
tem predittam, Oc. Y WORE fach a day , year 
and place, to the hands of the aforeſaid Exccu- 

ors, preaicius W, nec predifii Executores, &c, 


Lit Iatra.212,C. Seda,4, This againſt, an Exc- 


CUTLOT. 


Pr Exe- + Count per Executor, Com.275. A. t Foxes cafe. 
ator. - vid. the Count here. 


that the Def-odane as i and yet ph ics, 
Lib. Intra.2 12.B. ſect. 2, for neither. by the bail- 
ment, nor by the loling and tinding it, is the 
property altered or divetied out of the Bailor. 
Eouar of a Hole found, No. Lib. bytr. 169. . D, 
Sect.2 
Contract, Ac counts upon a bargain for Corn to be dclis 
exed at a day to come , that fuch a day, Year 


and P lace he bargained for cight quarters of QCorn,. 


ag vaientiam,to be deliverc: d,&c. No. Lib. Intrs, 


169.6. ſef.1. Vid.antea, by the contract the pro- 
perty was liveſ ed out of A. 

Obligation For two Obligations, Lis. {rira, 220. A. 
Sec 1. 


Husband The Husband and Wite count, that they were 


eng poſleiſed of a Box fealed with Dz:eds concerning 
OT  DOX 


with deeds nds of the Wite, &c. and loſt them, and they 
caine to the hands of: the Detendaat fach a year. 
+ / FOR {. 
day and place, per Trover,oc. Lib. Iatra. 209.5. 
Sed.3. 


Metin tC. | I7q 


Count of a box with Deeds, L ib Toir a. 202. B. 
Sed.7. Though un (ea '«d, yet it lies. ©. whether 
he mult not thei what deeds particularly, 

Courts that his Brother, whoſe Heir he is, was Heir a. 
iIcized of Land in Fee, arid - a box ſcaled with gaivſt huf-. 


WY ritings four nog tne E- and R 2nd he Ic {i the box, band and 


and it camc to the hands of the wife arm (ils wife. 


fait, and thathis brother dics without iſſue and 


the Lands d:fcended to him, and that the woman 
takes a Husbankl per quod, &e, Lib. Tatra,209. D. 
ject Are the. Acticn ay zpainſi them for the mar- 


Triage 94115 NO Property where the wite had none 
9 log 
Heir ag 212 {t EXCCUtorSs, Liv. Tatra.2 10, A. ſed. yer, 


S, Of. tits Avcelion tor thing ; touching, tne Lands 
he innerils, 
"The: hcir in 2 ' BDctirue for a box with deeds 
>ht to count that it was ſealed ,, for otherwile 
7 Be 07:95 19-tNe Executors,36 Hen. 6.27. pl, 26. 
29 Edw, 3.7,8. 41 Edw. 3.2. 11 Hen. a9. A. 
Paſtor, O. bow the { aling ſhould make a diffe- 
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And yet the ſealing is not traveriable, 4.1 Faw. 
5. 
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Land, and alto how it was conveyed to him, 
| UELO 19 Her. 11: pl.25. or clle 1t 
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r. the deeds belong nnto him, 
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Feoffee, 


Note. 


Detinue, 


there the Action is meetly founded upon the bail- 
ment and detainer, 

If a Feoffee with warranty make a Feoftment 
with warranty, his Heir (hall have a Detinue, and 
count ſpecially, Coke 1.part.2. A. Buckburſts caſc, 


as his caſe is. 


The heir counts that his Father was ſcifcd in 
fee, and demands the deed of the eſtate tail, and 
good for his Father may diſcontinue and take it 
2gain in Fee, 38 Hen. 6.24. pl. 11. and therefore 
his count ſhall be preſumed to be good. 

Count per Feoffee, Lib.Iatra.2 10, ſed.6. 

Note, it the Writ be 'of bonua & catalla the 


Count cannot be of Charters,22 Edw.4.12,p1.32. 


for boua & catailaare not proper words generally 
eo cxprel(s Charters by, becauſe they belong tothe 
real, and not perſonal cfiatz, and Goods and 
Chattels are uſually intended perſonal things. 

And needs not fay in the Count how the Defen- 
dant came to them, 9 Hen.5.14. pl.22. 4 Edw.4. 
9. pl.11, Lib. Intra. 213. A.ſeQ.2. 

If the Writ be of a box with Deeds,the Count 
ſhall be aceordingly, and not of a deed certain, 
41 Edw.3.2.pl.5.14 Hen, 6.4.4. Pleading ought 
to be plain and certain. 

The Plaintiff in a Detinue for Deeds tor Land 
ought to make title to the Land in the. Count, 
23 Hen. 6, 26. pl. 12. Priſot ; tor otherwiſe he 
ought to make requett for the deeds, and then an 
Action upon the Cale lies, it they be detained 
from him. 


The 


DMDetinue. 


The Writ in Detinue , 1. Of Chattels ; 
2. Of Deeas, 


I. In Comitatu dicitur injuſte detinet,Regiſt orig. 
139.B. that is, in the County Court. 

Si quis rem mobilem vendicaverit, ex quacun- 
que cauſa oblatam vel commodatam , debet in ati- 
one ſua definire pretium, & ſic proponere alionem 
ſuam;, quia illea quo res petiter non tenetur -pre- 
cis ad rem reſtituendam , ſed ſub disjunfiione, vet 
ad rem, vel ad pretium, BraGion Lib.z.fol.102,B, 
Whcre you may recover dammages for the thing 
actained, the value of it muſt be et forth, that 
the Jury may judge of them, 

It it be again an Exccutor it nceds not name 
him Executor, becauſe he is only charged with 
the Detainer, 29 Edw.3. 38. pl. 12. quere tamen, 
for the Detainer is not in his own right. : 
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Rex , precipimus tibz quod juſticies L. quod 1 Comi- 
Juſte Fe. reddat T. quandans chartam , vel dug tat 


chartas , vel quoddam ſcriptum obligatorium, vel 
conventionale, vel acquietantie, vel quicte chaman- 
tie , vel teftamentariam, vel quoddam Chirogra- 
phum, quod, quas vel que, ei injnſte detinet , ut 
dicit, ficut rationabiliter monuſtrare poterit , ne 


' amplius, &c. Regiſt, orig. 159.B. Nat.br,x38.B. 


Rex , precipe F. quod reddat W. quandam I Bao 


chartam, &c, quam ei injuſte detinet , ut dicit, 
& niſi fecerit, &Fc, Regiſt, orig. 159. B. Nat. br, 
138.B, | 
The Writ for Deeds in a Bag, Box, or 
Chef, vid. Regiſt, 159. B, Lib, Intra, 209, C. 
Sec. 1. 


Note, 
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Detinue 
for Chat- 
tels. 


Detinue 
tor deeds. 


Det: UHC: 

Note, when 2 man demands Writings in 2 bae, 
DOX; Or cheſt, he nceds not make mention in the 
Writ or Count wiat Writings.they were, Regt. 
orig. 160, A. becauſc they were topether and <n- 
tirez but it looſe it is otherwiſe. 

If one fur for Deeds in any Court without a 
Writ, a Pronibition lics 3 vide the Writ, Regif, 
orig.159. B, Nat br, 139. C. for men muſt pro- 
ceea as the Law Gliccts , and they are compella- 
ble fo to do. | 

A bails Deeds to rebail «to him ani his Heirs 
there the H:jr nccd not mcntion that he is Heir 
in the Writ, 5 Edw 3. 159, pl.24, for the Action 
is grounded upon the bailment. Yct queare, for 
here is a ſpccial bailment | 


The Proceſſ in Detinur, . Before appearance. 
1, af TOs 


By the Common Law it was but a diſtreſs jn- 
nite; Nat.br.139:' A. Lþ4 ſen. 6.1. that is, to 
diftrain him by his goods and Chattcls until he 
appear. 

But per 23 Edw,3. capi17. a (apr. wasS-ptven 
to arreſt the body of tac party, to bring him 
IN, : 

But lies not in a Dctinuc for deeds,5 El:z, Dyer 

23. pl. 24, viz, aCapias. ©. rationem,it nay be, 
becanf that may not be Gritactory/ to th: party 
to have the perſon. 

The Proceſs at Common Law was a Summons. 
Attachment and Diſtreſs, Nat. br. 139.4. 14 Hem, 
6, I. viz. tor decds. 

Put it the Deeds arc in a box a Capras les, 

20 Edi. 


* Detinme. © 75 
| 20 Edw.g.g.pl.is. 7 Hen. 4.2. pl. 8. 24 Hens, 
£ 1.p1.1.40 Ed 43:45. 'pl.2 28, Quererationemr 


But then it ought to count of a Deed in cer- 
tain, 14 Hen.6.1.pl.1. and not generally. 


| 7 Hen.5.13- as well as by Writ. 

| The Garniſh or may have a Scre facies to iſſue 
out 2gaintt the Garniſhce, and it he prong de- 
fault, judgment ſhall be given againit him , Lb. 
Tatra. 217.6. jed.z, upon a nthil dicit, 


The Garaiſhmenmt in Petia ue 1. Of Chattel;s, 
120 Of Deeds. 


tion, 1f it be not "performed; only. upon. this, MEM 
whether the Defendant did perform it or not. and 
{or no other cauſe, 40 Edw. 3.11. pl.24. 

The Defendant in Detinue pleads , that the 

Plaintiff and Þ delivered this upon co ndition, and 
= Garni{iment, and had it allowed | or agood 
| _ pica, without ſhewing what the conditions were, 
3 Hen.4.18. for that will appear upon the Inter- 
pleader of the partics.. 

And alfo the reaſon is faid to be, becauſe the 
Conditions come not in debate between the Plain” 
tiff and Defendant. 

Garniſhinent was prayed of the Heir-and Ex- 
<cutor of B, and accounted good; becauſe it did 
not appear whether the Deeds in the box were 
7cal or Chattels, 14 Eaw.4.1.þ1.3, 21 Edw.3.41. 
1.44. 48 Edw.3. 30. þl. 19. and fo not certain, 
whether the Hcir or Exccutor Was tO be 
tlucd, | 
| | CGarnith- 
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The Garniſhee may be ſurnmoned by word, Gariiſhee, 


a aan 


Garniſhment is granted for ſaving the Condi- Garnith- 
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Enter- 
pleader. 


Detinue, 


 Garniſhment granted againſi an Executor , be> 
cauſe it was ſuppoſed that the Teſtator was one 
that delivered the deeds, 14 Hen.s. 11. pl. 42. 

The Defendant ſhall have Garniſhment ws 
though the Garnithee was a firanger to the De- 
livery, 14 Edw. 4.2. 2. 

If the the Garniſhee be returned dead, then 
his Heir or Exccutor ſhall be Gatnic , and if it bo 
fora Chattel, and it is returned that he is dead 
intcſiate, the Ordinary ſhall be Garnie, 48 Edw.2. 
3 pt. 19. viz, before letter of Adminiſtration 
granted, 

So of the Succeſſor of a Garniſhec, Lib, Intra, 
S197 £; 

Executor ſhall have Garniſhment upon a de- 
livery to his Teltator, Lib. Istra, 216. D. Sc. 
and an Action thereupon brought againſt him. 


Enterpleader in Detinue, 1. Of Chattels, 
2. Of: Deeds: 


Note,. that there ſhall be no Enterpleader un- 
lels the Defendant pray it, 15 Edw.-3.:22. p03. 
for the Enterpleader is to ſecure him 323inft both 
Parties, and if hedeire not relief, the Court will 
not put him upon it. 

If the partics are by Attorneys ; day (hall be 
given over, becauſe they (ha}l not enterplead but 
in perſon, 9 Edw, 3. 354. pl. 12. 24 Ed. 3. 24 
Þ1.3. which th: TEronet then do, becaule thcy ap- 
pear by Attorney. 

Andif one come at his- day by Attorncy , the 


other ſhall not have JuJgment againſt him , 9 


Edw.3+3 34 pl.12, for there is no default in him, 
upori 


Detinue. 
Upon ſeveral Bailments there ſhall be no En- 


terpleader, 19 Hen.6, 2. pl. 6. for there is no pri- 


Vity between the parties. 

But if the Deterdant ſaid that he was Joynt- 
tenant, abſque hoc that it was fevera], 19 Hen. 6. 3. 
pl. 6. then it ſeems there {hall be an Enterplca- 
der. 

In Detinue the Defendant pleads 2ncther Writ, 
hanging by another, and prays Enterpleader, and 
it was granted for the miſchief that might be ; 
for otherwiſe both might recover the Deeds , and 
fo the Defendant be twice charged, 3 Hem. 6. 43: 
pl. 20. which is unreaſonablez for nemo bis pits 
mri debet pro uno ſolammodo delifio, 

But there ought to be two ſeveral Writs de- 


pending at one time, for the ſame thing, 3 Hen, 6. 


35. pl.31. and theſe =—Y tO be returned at one 
day, 9 Hen. 6.36. pl.g. ©. 

It the Deſoadant and 1 the Garnifthee do not as 
pree in plea, there ſhall be no Enterpleader , 14. 
Hen. 6. 11. for then the garniſhment will be to 

no purpoſe to determine the quettion. 
There ſhall be no Enterpleader unlels the De- 
fenJant alledpe, that both demanded one thing, 
$ Edw.4.6. tor the Enterpleader is to determine, 
who hath the right to that one thing. 

If the Defcndant after Garoiſhment make de- 
fzulr. yet there (hall be an Enterpleader, 2 Kich.2- 

Enterpleader 13.for his default {hall not prejudice 
- a third perſon. 

If it be returned at (ſeveral days, > Wis 3 day 
fhall be given over,at which day they thall Enter- 
plead, 33 Hz1.6.25: pl.8, viz.two Writs ot De- 
tipue for the Jame thing. 
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103  Detinue. 

But if two Writs bear the ſame date, then he 
that firk comes and demands aniwer, thall be an- 
ſwered, 19 Hea:6.4. Lib.Iatr.213.4, & B. ſed.r. 
Vigilantibws, non dormientibus jura ſubveniunt. 

Otherwiſe he that the Court atligns, 19 Hex.6. 
4. that is, where thcy demand anſwer at the ſame 

timez for where the parties have equal right,it is 
in the diſcretion of the Court which Cauſe they 
will firſi proceed in, for they cannot proceed in 

both together, and fuch favour is no Injuſtice, 


Barr in Detinue , 1. Of Chaitels, 
2. Of Deeas. 
Accord is a good plca in Detinue of any goods 


Nw perſonal, Coke 9. part.78. B. Petoes cafe ;, but not 
of real. 
Attach- Barr that the goods were attached and delive- 


ment. _ red to him, only the cultome of the City, Lzb. 


Intr, 112.G. ſeti. 5. of Loudon can warrant this 
plea in Lon497. 
Command. _ # Jent Shcep to a Woman fole, which took 
a Husband, whic1 commanded the owner to take 
them 394in, who refuſed 3 this 15 a good barr as 
' to the bailment 1 in Detinue; -43 Faw. 3.21. 10. 
tor by the intermarriage the husband had power 
to redeliver the goods. 
To deliver. A good barr that they were lent to deliver 
over. over, of tic which he had a deed, Nat. br.138.M, 
to prove it. ere whether he ought not to plead 
iu Curia hic prolat. 

A good plea by tne Exccutor upon bailment to 
the Teliator, that he, viz. the F.xecutor, had de- 
livercd them to him that had the right in the 
goods, 9 Hens. 59.4, 


Detinue 
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Detinue is no plea, that the Plaintiff gave him ive». 
the goods, becauſe he may wage his Law, 22 Edy. 
4-29. pl. 10. that the goods were not delivered 
to him to redeliver. 


ſ bref 
Dctinne upon Trover , the Defendant pleads, P!firc6 


_ that he did difirain for Rent reſerved upon a 
Lcafe, a good barr, 27 Hen.S, 22. pl.15. for hete 
can be no Trover. 

In Detinue of a Horſe, a good plea thit he did Fir%:: 
eſiray into his ground , and that he proclaimed 
him and offered the Horſe to the owner, if he 
would pay for his meat, which he refaſed to do, 

Ne. Lib, Intr. 169.D. ſect, 2. forfuch adcetaincr is 
lawful. 

A good barr to ſay, the Horſe was ſick in De- Malady: 
tinue at the time of the demand, 21 Edw.4. De- 
tinxe br.g2. and focould not be delivered without 
danger of his death; and the Law loves the prc- 
ſervation of things, and not their defiruQion. 

Nox detinet a good barr, Lib. Intra. 211.D. 
ſea. 1... 2: fol. 112+. GC. ſeg. 4, 5, forit is di- x4. 
reCtly contrary to the ſuppoſal of the Writ, and 
fo a good iſſue is tendred. 

And this may be by the Countrey , Lib. Tatra. 
211.D. Sed.1, and 112. Scct.4.C. viz. tried by a 
Jury as matter in fatt. 

Or by wager of Law, 22 Eadw. 4. 29. 1.10. 
Lib. Intra.112.C. Sefi.z. 5 Edw.3.145. pl.a. 27 
Edw.3.83.pl.6. 4 Edw.3.41. by "he Oath of the 
Detendant. | 

Although the bailment be by deed, for the 
Detinet 1s the ſubſtance of the Action, 27 Hey. 5. 

22. þl.14. and not the bailment. 
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Detinue. 


An Executor may wage his Law, 11 Hen.6, 40, 
pl.25. 3 Hen.6. 38. Martin, of a bailment made 
to the Teliator. Pure, of whether upon the 
detinet. 

Non detinet by the Law gager, although the 
ba :ilment be by others hands, 8 Hex.6. 10. pl. 26. 
3 Hez.6 5.6. Moyle, is a 200d barr. 

"If an Exccutor pays a debt of the Bailors to 
the valus of the goods, and dics, this is a good 
barr in D-tinue brought againſt the ſurviving Ex- 


ecutor, 3 Kliz, Dyer 187. pl.6. © 


The Defendant ſaid, that the Plaintiff pledged 
them tor money, which is not Pald ; this is a good 


"-barr; 54 Hen. 6. 42. pl: 13: for here 15 00 bail- 


ment, but the goods are incultody of the Law, 

Corn is lent, &<. and it periſheth | z this is no 
bart, Do&. & Stud. 129. A. ina Dctinue for the 
Corn, for the Borrower ought to make it good at. 
his own peril. 

A Horſe uſed in other manner than was agreed, 
no barr if he periſh. Vid, antea; tor he 1 13 a truft 
abuſed, which the Law hates. 

Put if he be uſed in the ſame manner, it he 
periſh not in default of the party to whom he was 
lent, it is a good barr , Pod, & Stud, 129. A, for 
here was no truli decctived, - nor fault in the Bai- 
lee, 

No plea for a Carrier or Ferryman, that he 
was robbed , Coke 4. part. 64. Southcots caſe, 2 
Her.7, 11. B. Townſend, but they muſt take their 
remedy again(i the Thieves, and they are by 
Law an{werable to the owners of the goods. 

S5if goods are delivercd to keep, Coke 4. part. 
83. 6. for ſuch an acceptance 1mplics a war- 

ranty 
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ranty to keep them ſafe, and to redeliver them, 
But it is a good plea, it they are taken to kecp 
as my own, Coke 4. part. 53. tor there is no fact 
warranty implic. Vid. les 
Recovery in Treſpaſs a good barr ir Detinue, 
20 Hen.7.58.b. Crooke ; for there {}u}l not be a 
double recovery ior one thing. <—_ 
The bailment 1s not traverſable where he may. Travers. 
wage his Law, 8 Edw.4q. 2. pl.7. for there his 
Oath that he detains net is ſ fulfciene for if he 
d« ta'ns not, there could be no bailmenr, 
No barr "that the Horſe was fold in a Market Vendce, 
overt, unle(s it were tolled, according, to the Sta- 
cute, 1 & 2 Phil, & Marie,cap.7- for no propcily 
is altered by ſucha fale. V/id. antes. | 
Detinue for Decds as Heir, Bzttardy is a good Pajrardys 
plca, 35 Hen.6.9. pl.12, for if a Baltard, he is no 
TR ; 
A bailed to B to rebail, and dies, having two Feofiment 
Sons, which makcs partition, he which had the 
Land comprehended in the deed delivercd cn- 
feoffs Bz - this is a good barr, 17 Edw. 3.12. p1.45s 
for by tne purchaſe the deed belongs to Þ. 
Warranty and Aﬀets is no barr ag2inſt the 1ſſue Warranty. 
in Tail in Dctinue, 9 Hex. 6.15. p!/.5. 4 Hen. 7 
10. pl. 4. for he comes in by the Donor. | 
\cbailment in another County a good barr, Revatl- 
becauſc he cannot wage his Law , 22 Hes, 6, 15, TO 
?1.27. becauſe the bailment was 1n one County, 
and the Action is brought in another County. 
Releaſe per the Plaintiff a good bart, Lis, 
Tutra. 299,B, Sei. 1. for by the keleaſe the pro- 
p:rty was altercd 
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152, Detinne. 


_Herainer. The Defendant pleads bailment of deeds bs 


the Plaintiff, upon condition , that if his wife 
che Plaintcls ſurvive the Plaintiff , that the De- 
fendant ſhould retain it, and that his wife is 


alive, a good barrz but then he ought to ſhew 


what Lands they concern, 18 Edw.4. 15. that it 
may be known unto whom the deed belongs. 
inſancy. Infancy is no plea, becauſe he may avoid an 
| Oolga tion in debt, 14 Hen.6.11.pl.41. by plead- 
ing deins age. : 

ACCOYCIY, A good bar that the Garviſhee brought a De- 
tinue againſt the Defendant , and prays Garniſh- 
ment againli the Plaintiff, which makes default, 
ard he had judgment, 34 Hem. 6.47. p1.13. 21 
Fei.6. 35. pl.2. per Newton, 

Releaſc, Garnilhce pleads releaſe between the time of 
this Action brought , and the delivery , & quere, 
20 Hen.6.98. pl,23. 49 Edw.3.13. 

But 39 Edw.3.13. adjudged, that it is a good 
barr, and fo it ſeems the Law to be. 


The Judgment ia Detinue; 1. Of Chattels. 


2, Of Deeas. 


\ (* | or n A RG eb N 
Apainlt 1, Quod preaigus W. recuperet verſus prefat. 
the Defen- }- pred:Gz oo quarteria frumenti, vel valorem eo- 


Jant. randem, No.Lib. Intra. 169, C. Sed. Lib. latra. 


2-18.B, :Sed.4..0 aampua ſua, &c, and upon the 
return of the Writ, if it appears that I/, did not 
deliver the Corn, then the judgment ſhall be for 
the value with Jammages and coſis. So fce the 
difference, whcre the Plaintiff himſelf delivers 
tae thing, and where another. 


The 


| 
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The Plaintiff ſhall have judgment to recover Plainri' 
the thing named, 17 Edw. 3.45. 1 Rich, 3, 1.@ 2, 
or the value of it, and dammage s for dctaining 
of it, as appears above. | 

The ju- gment was, that he ſay recover his 
Chattels, and h1s Jimmages. 21 Hoi 6.36.A. 

Bradion, Lib, 3. fol, no2. B. non zenetur” preciſe 
 adrem reſitituend, ſed ſub disjunc, vel ad rem, vel 
2d pretium ; either the thing, or the value of it 
in dammagecs. | . 

The judgment was, that he ſhould recov:r the Apainit 
deeds, it they arc found, and allo dammages for the Deten- 
the detainerz and if not found, then all in dam- Gant: 
mages, 7 Hen.6.31. pl.25. 22 Hen. 9.41, pl,17. 
as well for the deeds as for the detainer of them. 

And* this ſhall be, although it be proved that 
the Detendant burnt the deed, 17 Edw.3.45. pl.1. 

{or that ſhall not excuſe. 

Ideo confideratum eft, quod predicius A. recuperet 
verſis prefat. B, pyxidem prediciam cum chartig, 

Oe. Lib Intra.218.A. Sec. the box” with the 
writings. 

The Heir in Detinue had judgment to recover 
one box, with as much as was in it contained 
that belongs to him, 5 Edw.3.159.B. intended to 
be of writings. 

The judgment was, that he ſhould rccover the Againit 
deeds againſi the D:fendant, & baberet liberatiz- the Defen- 
aem verſis the Garnithee, 21 Hen, 6.36. A. wh + 97a 
Intra. 219.D. ſect. 17. 9 Hem. 6,38, pl 13-7 © "or dou 
6.45-p1. 27. This 1s a double judgment, US, je 
the right, and of the poſſciiion. 

Butif Judgment be given upon detault of the 
Garnithee bctore appzarance, no dammages (hail 
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Chattels. 


Deeds. 


 Detinne. 


be gwen, 20 Hen. 6.4.pl.27. forthis is not the 
Deft:ndants fault. . 
If the Plaintiff and Defendant make default, 


the Garniſhee ſhall have Judgment, and the Plain- | 


tiff and Defendant in miſericordia, 4.0 Edw.z $39. 
p!.15. for his unjuſt vexation.. 


Execution in Detinue; 1. Of Def2ndant. 
2. Againſt the Garniſhee.z , Of what Lands. 
4. Of what Gooar. 


Exccution againſt the Defendant by diſtreſs for 


the thing detained and recovered, Nat. Lib. Intra. 
169.C. ſed.1, 20 Edw.4.3.pl. 12. No.Lib latra. 
170.D. 17.4. 6 Rich2. Execution, 

But if the thing be not delivered to the Plain- 
tiff, then he ſhall have exccution for the dam- 
mages by Capias, Lib.Intra.216.B, ſci,6.20 Edw. 
4 3. pl. 12. agajoſi the perſon of the Defen- 
dant. 

For a Capias was given in the. main Proceſs per 
25 Faw. 3. cap. 17. and by conſequence a Capias 
ad ſatifaciend. in exccution by the equity of that 
Statute, 

At the Common Law execution was for dam- 
mages by fer; facias, and a)ſ9 tor the goods, Lib. 
Intra, 216.B. ſef.8. to be levied upon the goods 
of the D:fendant. 

For dammages by fiers facias, and for the thing 
by diſtreſs of the Goods and Chattels, 6 Rich. 2. 
Execution &F.. 

The Plaintiff and Defendant make default , 
Garniſhee had Judgment and diſtrels againti 
tne Dulcndant, 40 Eaw. 3.39. pl. 15. Vid. antea. 

Dittrefs 


W [| 
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Detinue. 


Diſreſs iſſued forth in execution , Lib, Tarra; 


215.C. ſe.1. 20 Edw.43.pl.12. 22 Hen. 6. 4. 
L.17. | 
: But Capias lies not , 5 Eliz. Dyer 223. pl. 24. 
21 Hen. 6.42, vid. antea. 
If the deeds concern Lands,8 Rea.6.29. pl.24. 
14 Hen.6.1. pl. 1. 
_ But for the dammages, if they will not deliver 


them,a Capias lies, 22 Hen. 6.41+pl.17. 20 Edw, 


4-3. pl.12, 
If deeds are in a box , then a Capi ad ſatiſ- 
faciendum lies in execution againſt the perſon, 7 
Hen.q.2.pl.8, 14 Hen. 6.1.pl,1, 40 Edw 3. 25. 

I28, 

; But for dammages at the Common Law it was 
but a fieri facias, Lib.Tntra, 216. B. ſed.7. upon 
thegoods and Chattels, _ 

Or a levari facias, Coke 3, part. 13. A. upon 
Lands and goods, 

' And this only within the year, for after the 
year the party had but an Aion of Debt , Coke 
3.part. 12, A, vid, axtea. 

Unlefs the Suit be continued, 33 Hen. 6. 4g. 

1.33, 

; But by eftm. 2.cap.q50.a Scire facias 1s given 
aſter the year to revive the judgment, and by 
IVeſtm.2. cap, 18. an Elegit is given, antea, upon 
the Lands. TIE 

And by thetwenty fifth of Edw. 3. cap. i7. Ca- 
p14 is givenin Proceſs for deeds in a Box, and by 
conſequence a Capias ad ſatufaciend. in execution, 
Lib. Intra, 216. A. Sed.z. 40 Edw.3,25.pl.28. 
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Detinme. 


If dammages ſhall be recovered againſt a Gar- 
niſhee, the exccution ſhall be of the goods and 


Lands of the Garniſhee, ” na 6, 45. pl.27. 9 
_ Hena.6.38. pl.13.19 Hen. 6.4, 


But not of his body, becauſe he was not party 
to the Writ, 7 Hen.6,45. pl.27.9 Hen.6.38.pl i3. 
upon which the Action was brought , but comes 
in by Garniſhment. 

But the Book of Entries 216. B, ſeq. 6. Capin 
ad ſatifaciendum was awarded againſt a Garniſhee, 
for daramages recovered againſt him. 2zere, if 
as well for the dctainer 45s for the thing detained. 


Debt, 


> *p022y J030N 7 *"ME/]J-4Aq 20 ©22ueuJpigo '$ | :-.f 
_ '1U2W21Nqty *+ D © 1-09 : 
*ME7] uvomwoy funoooy *£ >4ymnoy Jo mo'ry, | o 
'g *#2J] £7 0) SutpioDIr ©aouezzuGonY 7 To [O}T 
'21dezsS, aanyrgg v1 i 18|<T 
-JUEyIL2] > |&|3| 
«P2023 JO I 3mogu'i) je |51] 
__ *xouurj fur uy -* | | _ Wop 
*pazpunf *7 >—— uoarg jinod *Z0 PII oa By s | 
*UJaWIGq JUIIDUY 1 *31no7 4junoJ) *IJjJo 30NJ *'T R 3 a 
"OD = 
3|5 
& 4397 *£I-114ÞH yy nommoJe'+ 5 E 
IS *p122y5 IU) 10 UNO Jt *} UIWEI[zeq *E £- ſino: 
A *$19pmodAq I *JU>Jrq *T (Ccand0119 uſe T : Hh 
*2Ge[lA 2 ul £51 1cartag. Þ *U011d119JÞPIIq *I £ 
*xanbay>x7q *£ | : 5. 4 
eq *u0') + *p1022H JO = 
*A155ueyy *E >eanonadnge 
*192\] *Urq. *T 


*JUIWEILIP 
*X314n10#F- | 6 | 
*p1FO IL 9d 4 Q 


Debt. 


188 


*2W11} EP 10} ani LN [ | 
-YOI JAP 0} "UPL2D : cuer '2? ; 
*2912 22qenjey 'I 4; | | 
*jx152dj *7 | | 
- — x. Sy paw}? | | 
*{eUOIUpUOty *jjuyu | © 
mpmy = It 
1e4 212y 7 + 4 *194 *72 | | Z & 
_——y x0J Se ©aJJutg | = | 
AT. i | *41uno ls 
2} oy | ) iz 
1 | | 91) Ul 10). 
*eUoNzIPUOJ : > P39p Puodn | -zew vodn 
*aoNe31qgo 2 | | al 
*21dung 
Pp [jou] 10H | 
'Pa1u2PUL 11 1 


_ *pajjodu] 


a4 


age ue 
PN Fs PXHUE. < ——" ma co ae IRS ac 


KR 
OO 


Debt. 


SR In Nr 


Jepady-- *wnunoq 34nd 1919 


*zuIpPugF} PoPLd || ſrax Y *C 
*ON1pUOY *E F IJeoJ. 
*UONENWIT'EA\ 23 22h yf | 

*00IXNIF4'T 
*SxeoA 109 2Je3JY 
*111.A\ 32 2Jen JC SALIemg ON 
*5JP97] 21 Juianp 2J1G 
103 Jed] e uodn Juay 


pri J 1uawars) Vv | 'S1P2A 230 10 2UO  -2K0229 | a+ 
-UOT) | [e12u39 #3 1 10] Se 19UIeJa2\ *+þ 28077 3B 
203 20jAe x 'Sg q \ | 22an0qe7] 52 dep YeGuqqoy | == 
-At2%1nny 0 / | By Jyo 10} WPA1IG »C *$32] > * 5 
*A2UOW 2GeLL1F]A] '0 { at *A2U101Jy "> 110] SR __ 
*LONIPU2A 1 = *10]1[3jJUno7 ”I *pI'y wt _ 
-&yqq pur Sanqeg $1 = | 209 Aarjfeg 4101 1 * 
*J21) *UONNaeq *< > | 
-1U2WyIgy "7 
*P2A39JII JUDY I | | 
4Jen5Jrej[O Jury3. 


*[epuoJa2g *7Z 


12qpYJ2*jr21 yrazuoy 'E 
*29pI[4> 01 JuawIeg *7 


240 nrgy. 3037] 


—— 


— 


Paag © 3NOYIIAN 


<<. Les 


Azunor 
213. U] 223 
-}eW uvodn 


| 
[| 
| 


MET] uoumor) 


W 


Poam——igs Pp 


190 Lebt. | 
rWeſtm.2.cap.11. Upon an eſcape of an Ac- 
| countant in Exccution. 
| x Rich,2.cap.12. Upon an eſcape of a Debt, 
or In Execution, 

3 Hen.6.cap.1. Againſt a Goalcr which ſut- 
ay nt a Servant to eſcape , which was com- 
mitted by the Chict Jukiice. : 

23 Hen.6.cap.15. Againſt a Sheriff, for rot 
returning a Knight of, the Parliament. 
2 Edw.6. cap.13. For a Parfon againſi- him 
: that will not ſet forth his Tithes. 

7 Edw.6.cap.6. Againſt a Receiver that takes 
By the party more than he oat: forteits 6 5.8 d, for 
gEritvtd. every peny to the party grieved. 
| 1 Edw, 6, cap. 14+ Debt againſt a Seller of 
| Lands. given to the King by the {aid Sta- 
& tute. | 
| x Marie cap. 9. Goaler which refuſes or ſut- 
*] fers a perſon committed by the Colledge of 


Statute Law, 


Phyiicians to c{capes 


3 Eliz. cap. 4, Upon a fraudulent Convey- 
mc to-deteat Creditors. 
3 Jac.cap.. It an Attorney ſuftcrs another 
to) practiſe i in his name in Court , he for- 
fcits 20]. and the other that follows the 
Suit in his Name 20 /. 


4, Fac.cap. 3. The Dcftcndant (hall have the 
ſame remedy for his Coſts, as the Plain- 

| tift ſhould have had, it he had recove- 
Fg | 

[7 ac, cap. 21, Debt againfi a Broker: for 


double the value of the thing, if he refuſe | 


| to diſcloſe the truth. 


«q 


N Tac, 


Debt. os TS 19T 

1 Zac. cap.15. Creditor of a VinkrapeHl hall 
have an AQtion of Debt to him afhgn- 
ed. 

q 5 E1iz.cap. 13, The Owners of the foil a- 
gainſt the Surveyors of Highways, which - 
dig in a mans Ground , and not all it up 
again within one Month ,. the forfeiture is 
21,65 $6, 

The Lord of the Leet for ereRing a Cottage, To a perfor 
or Inmate, ſhall have an Action of Debt, #54". 
-per 31 Elis, cap.7. 

I4 Hen. 8. Phyſicians in Londox, for practi- 

ſing without Licenſe. 

| 17 Edw.4q. cap.2. A Steward of Pypowders 
forfcits 5 1. it #hey hold plea, unleſs the 13;0; pe- 
Plaintiff, or his Attorney, ſwear that the plar- 

| thing was within the Juriſdiction, and 1 in 

L. theFair, 1 Rich.3.cap.s. 


PITS: 


Statute Law, 
A 


® - -- wwkhk Dt PEEL 6 Du —. 
. a Ae : 


Der, 1tl W 7 7. Corrt it lies. 
152 the County Court, Nat. br.119.G. Regif orig. 


6 a cy City, and Burrough Liberty. Nat. 
br. 119.K. 

In Pypowders, viz, a Court held in a Fair. 

But by the 17 Edw. 4. cap.2. the Plaintiff or 
his Attorney ought to (wear that it was in the | 
Fair, and within the Juriſdiction, 2 Rich.z .cap.6, | 
and if he refuſe, the Defendant ſhall go quit by | 
the Statute 3 for it appears not ihat the Court | A 
had JurifdiGion to hold plea. 


''Þ 
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Note, 


Debt. 


It ties in the Marſhalſcy, if both are of the -- 
houſhold of the King, otherwiſe not 3 but the 
Plaintiff needs not (hew this in his Count, and 


' the proceeding there is by bill, Coke 10. part, 61, 


Caſe of Matrſhalſey 3 for if it be not fo the De- 


' fendant may demur to the jurifdition of the 


Court, 
| In Chancery, for a perſon priviledged debt 
lies, v:Z, in that Courtz for the Chancery to 
tome purpoſes is a Court of Law as well as of 
£quity. 

In the Exchequer by quo minus, Coke 8.part.G8. 
A. Trollops caſe ; but then the Plaintiff muti 
make himſelf an Accountant to the King. 

Soit one uſurp upon a Franchiſe of the King, 
where the Plaintiff had Fee Farm,the Fee Farmer 
ſhall ſue by a Quo minus, 32 Hen, 6, 24, pl.7. in 


'the Exchequerz for he is an Accountant to the 


King. 

An Executor ſhall have a 2s minus, when he 
is a debtor to the Ring by his own a, & Hey. 4. 
Los» pl.19., 3s Exccutor. 

In Com. Ban. Nat.br.119.G., 

Debt lies not for a popular Action, or upon a 
penal Law, but in one of the four Courts of Re- 
cord at Weſtm. per Statut, 18 Eliz, cap 5. Cike 6, 
part, Gregories cale , for thole Courts are fitteik 
£0 intcrpret Statutes, and not inferiour Courts, 


H "By 


Debt, IO 193 
Tho fhall þ ave Deb. 


If a Baily account for his Maſter , and ſurplu- Accounc- 
fage be found due to his Maſter, he ſhall have a8t- 
debt for it, Nat. br. 121.1, the Count, Lis. Intra. 

150, D. ſec. f. quere, .if it be not meant where 

the Baily accounts with his Maſicr. 

_ Put a Receiver ſhall not, Nat. br. 121. F 37'S 
Hex.6,5. pl.14. Mich. 12 Jac, Ban. Regis, Coun- 

teſs of 5 uffolke & Floyde ; for the Law takes not 

ſo much notice of a Receiver, as of a Baily. es 

Adminiſtrator ſhall not have debt until, {4 Aqovnt- 
Edw.3, cap.1t. Nat.br.120.D. Coke 9. part. 39. ak 
A. Henſloes caſe ; for the Common Law takes no f 
notice of an Adminfltrator. 

. 17. An Adminiſtrator ought to count , that he 
which committed the Adminiſiration , was the 
Ordinary of the place where the inteſtate died, 
31 Hen.6. 23. pl. 5, Com. 277. 4. per Dyer. It it 
be a particular Juriſdiction, he mutt ſay , c#7 ag- 
ORIOs pertinuit. 

. he ought to narne the place where. the Ad- 
a was to him committed, 25 Hez. 6. 
31. pl. 39, Danby & Moyle; becaulc it is tra- 
verfable. 

3; He nerds nof name the Ordinary by his 
Chritiian name, 7 Hen 4.10. p1.18. for the place 
where makes it certain enough who it 15. 

But in a Writ de Celiigend, he ſhall be named: | 
D. de ceo brief. .. |} 

An adminiſtrator hall have debt upon; 1 Ed. 
2. cap,t4. tor money gizen-to Chantery- | 


Bo p 4 = « v0 m_—z Yen ic 
TE cs 


M7 | Tt 


194 


Attorncy. 


Bailor. 


HusDand. 


Debt. 


If the Ordinary releaſe a debt to a Debtor of 
the Inteſtate, and afterwards grants Adminifira- 
tion to A; yct A ſhall have debt againſi the 
Debtor, for the Releaſe is void in Law, 18 Hen. 
6.23. Coke 9.part.39. A. vide Crooke 127. pl, 90. 
for the Debt. is not the Ordinarics. 

Attorney ſhall have Debt for his Fees, and 
Fees of Counſe!, and colts of Suits, Nat. br. 12x. 
L. 21 Hen.6.4. Quere of Counſells Fees , it not 


expended by his Clicnts diredion. 


if 7. deliver money to bail over, or to a Mer- 
chant to trade with for me, or to be given in 
Alms, or upon a condition to rebail, it he break 
the truſt, 7. ſhall have debt againti him, 25 He, 
8. Dyer 22. pl 135. 11 Hen.6.39. pl.3. 42 Eawe, 
3 9. pl.7, Crovke, 21 Hen.7.69 pl.2. per Frow- 
:cke ; for it the trult be not pertormed, the money 
belongs to the Bailor. 
_ A is bound to the Husband and Wife. the 
Husband alone ſhall have the Action, 3 Hen.6.37. 
pl. 35, [2 Rich.2.bre,637. in his own name only, 
if he wil! 

Or in both their names, 39: Edw. 3. 5.1.19, 
43 Edw.3. 10.pl.31, 3 Hen. 6.37.p1.35.12 Rich, 


-2,bre. 639. 16 Edw. 4.8. for the Husband may 


Husband 
and wiic. 


Latereft his Wile in the debt. 

Husband and Wife aflign Auditors to receive a 
dcbt due to the Wife dum ſola fuit, and brought 
dcbt for the Arrcarages in both their names, aud 
g00d3 becauſe the wife was the cauſe of the ARi- 

0n,16 Edw. 4 $. pl.4. becauſe the debt was duc 
10 he cr dam ſola,” 

Husband and wite leaſe for years Lands of the 
witc icndcrivg Rent. the Husband dics, and the 

fecond 


LIebt. | 1 
ſecond Husbarnd br FOOgnt eb, ana gocd, 28 Ed. 
3e 90. pl. +4 for the Law Crcatcs a privity 13 
him. | | 

A Woran lcafes at will rendering rene, and 
takes a husband, the Rent is behind, they joyn inn 

debt. and good, Coke 5. part. 10. Henſteads caſc 
for the marriage ſhall not determine her will {o as 
to extinguith the debt. 

A Woman ſhall not have an AQtion againſt ber 
busband, although ſhe is Executrix, $ Eaw, 3. 
330. pl. 48. for ſhe cannot fue her {clf, aod 
the husband and: wife are but one pcrfon ir 
Law. 

A is bound to. the husband and wife, and they 
are divorced cauſa pre-contrafw,and they brought 
dcht in both their names , No. Lib. Iatra. 15:. 
fef.5. tor the divorce makes the marriage void at 
74itio, and {0 the obligation is void, and therefore 
the Action not well browght, as it ſcems, 

B had a Rectory in riphe of his wite tor years 
and they both, joyned io debt upon the Statute ot. 
2 Edwo.6, for nor ſctting forth of Titches, Hill; 
Eliz, Ban. Regis Kot. 659. ard 900d z for the 
Action is grounded by reaſon of the wile, 

Leaſe for years rendering Rent by the husband 

| 


9 
> 


and wite , husband may have d<cbt in his owr: 
name, 7 Edw. 4.5. pl. 16. for the Rent belongs fo 


him. | 

The ſame Law is, if the Reverſion bs afror 4 PO | 
to the husband and wite, alihough that the hot | 
band count as Aiſgnee, Trin, 12 Jac. Ban. L004, A 
Il 3ats cale, @uecre, whether in both caſes the | 1 
Action may not be. brought in both theta 1 
NAICS | 


re 2 2 es 
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Debt. 


Husband and wife fold the Land of the wife. 
the husband alone ſhall have debt, 45 Edw.3.18, 


pl.4. for the money belongs only to him, 


Husband and wile recover dammages, the 
nusband alone ſhall have debt for them, 16 Hey.s6, 
bhre.939. for the husband ſhall have them. 

A woman Tcnant in dower of Rent takes a 
Musband and dies, the husband (hall have debt for 
Oe Dog Ras the Coverture,Nat. br. 121. 

C. 4 Hen. 6.26. A, 10 Hen, 6. 11, 22 Hen. 6. 
25.26 Eaw, 3. 64. \for the Rent was due to 
him, 

And by 32 Hen.s, Cas 37. the husband ſhall 
have debt for the Arxcarages bcfore the Cover- 
ture Coke 5. part. 51. A. Ognels cafe,” elfe the 

ent would be loft. 

Annuity to the wife that takes a husband , Ar- 
rearages incurr, the wife dies, the busband ſhall 
have debt, becauſe it is more than a thing in Acti- 
on, Hill.29 Eliz,Gom.Ban, St. Legers, for it 15. a 
duty lacurred, 

 Butif it be but fora thing in ation before the 
Coverture, 3s an Obligation, the husband ſhall not 
have it, Nat.br.121.C. 39 Hey. 6.26. pl.38. be- 
cauſe of the inccrtainty, whether it were due to 


tie wife, or not. 


But during the Coverture the husband miy re- 


teaſe it, 17 Edw.3.66. pl. 78. Hill; fos that pate 


{cth nothing but by way of extinguiſhment ot his 


 righr, it he have any. 


"Husband makes his wife Executrix, which 
takes a husband, and makes him Exccutor , and 
aicsz the husband brought debt for the debt to 
the tormer husband , and good , 4 Hex, 6, 3r. 

for 


De#t. 197 
for now it is become due to him as Exccutor of an... 
Exccutor. 

It lies in the name of the Clerk of the Peace Clerk of 
for the Hundred againfi the Village , where de- 1 Peace. 
fault is made in Hue and Cry, by the Statute of 


27 Eliz, cap,13. and rezfon , becauſe thereby the ©. 2 


Hundred becomes liable to pay the money rob- 


bed. 


A Colledge ſhall have debt for Commons of a- Colledge 
ny Student, Paſch.g g ac. Ban. Regia, Colledge of in Oxon. 
St. Jobs in 0: ford verſus Brickeden. ' ©. it the 
Student be of the Foundation, 

Colledge of Phylicians, for praGtifing without Colledge 

icenſe ſhall have debt ar »0m the Staruic bur the of Mhyl- 
Maſte ſole ſhall nor, #2). 12 Fac. Bar Regis, Col- © 
edge of Phyliicians verſus Dr, Tenant, Lib. Re- 

POItS, title Plants. ©, 

D-ht lics by a Conuice of a Statute cx Recog- Stat. Mer- 

zar ICE, Nat br $822: D. 11, Hex. 6. 49. } 14 7's 36 chant Stut- 


ble 
[] 


Rome Be Poems j9 He, 6. 3. Ph 5- 22 Eliz. Dyer Cornice, 
9. pt. 9 "13 RACP 2.bre ec 64 4G, UPON tlic Htatute Accord' ing 
Fern! UZ20C6s Ti; to 23 Hen, 


Debt upon 4-retaincr to be his Counſcllor for 8: Reeogn. 
40 7. per axaum , but then he ovght tocount that FOIEE 
1e was of his connſ(cl, or was ready to be, 37 Hen, 

5.5.Þ, Projutt, it r£ quired. | 
But it-b retain a Scrgtant at Law. for. A, 
di nor bave debt for his falary againit me, 3T 

1.6,9. B Forteſcue, for he 1s retained for his 
pt, and it is rcafon he ſhould p2y him, 

E x2cutor thall have debt for a debt due to the EX<cuor 
Tettator, i1 Hem, 6.7. for he 15 in place of the 

__ 


MN? Exec 


Ferne, 


£ ont, 
. f of 
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Debt. 
Fxzecutorof an Executor ſhall have debt, 25 
Ear. 2 Jo If & - 8; Ph fre FE; inflnitum, as It {ecms. 


E xccutor ſhall. not have debt before provat of 


the Tcftamert, 7 Hex. 4.18. Coke 5. part. 28.4, 
Midletons caſe, Com: 278. Foxes cafe vt kin G3, 
for before that he i Is pot EXccutor 1n the cycof the 
Law. 

But if ( pendente breve) the Teftarnent be pro- 
v-d, it ſufliceth, Paſch. 43 Eliz, Com, Ban, IWal- 
meſiy; tor that relates to the death of the T{la- 
tor, ' 2nd fo includes the time of hanging the 
Action. 

Rent ſervices granted to the husvband and wife 
for life, the h; isband dics, the wile {hail have the 
Aricar: 2975 that did accrue in the life of the huf- 
ban?, and debt for them after the eſtate ended, 
29 Faw 5.49. pl.19. for here is a ſurviving ehate 
in the wile. | 

Grantee of a Revecriion ſhall not hzve debt for 
Rent upon 3 Leaie for years before Artornment, 
Nat,or.121,N. for bitoic Attornment the Rever- 
hon paſſed not, ; 

- But a Deviſcc (hall have it, Nat, br.: 121. N. 
Mich x14 Jac. Ban. Reg;s , Baylitis and Burgcſlcs 
caſe of Woes tor there it paſicth by the 
will, 

. So Bargainze ſha!l have it, Coke 3. part. 24.4. 


4 
IW alk bers caſe: z tor it paſſeth by cnrclmcnt of the 


Deed, 

A is bound to B and his heirs, Þ GQics, bis heins 
thall not have dubt, Nat.br, 120.1. but the Exccu- 
for but contrary where A binds himicly ana his 
ncirs ts Þ, 


But 


| Debt. 
But if penalty begranted to one and his heirs, 
then the heir ſhall have debt, Nat. br.12o.M. 11 


Hen.4.84. 25 Hen.s. Dyer 24. pl.i49. for that is 


a Preſent duty, wherein the heir hath interclt, 

The hcir (hall have debt for the realonavle part 
of the goods, where the cultome gives it him, 
Nat. br. 122. L, for this is a cuſtomary duty, for 
which the Law will give a remedy. 

But it there be no ſuch cuſtome it lies not, 
Regiſt. orig. 142.B. 40 Edw«3.38.pl.19. 7 Edw, 
4.20, pl.23.30 Edw.3.26.4. ſeton. Revihoriet4r, 


B. for the Common Law takes no (uch notice cf 


the heir, to have any goods as heir, 
For the Statute of Magna Charta is but one 


forſpris, and for that an Aion (hall not be found- 


ed upon it, vide Lib. I1tra. $41. by reaſon of the 
incertainty of the meaning ot the Statute in that 
pOInt. 
But Nat. br. 122. L. Glanwill, Lib.12, cap.20. 
17 Edw.3.9.p1.29, this is by the Common Law. 
OUEYEC, 
Euſiome, that the heir ſhall have the principal 
Chattcls,&c. he ſhall have debt for them, 30 Ed: 
3.2. pl.9. 39 Edr.3. 6. pt. 2 þ- &- fol. c 9. pL. 


The Law takes notice, and maintains ancicnt Cu- 


{fomcs. 
Leffor ſhall have debt for Rent reſerved upon a 
Leaſeat will, Coke 5.part.10. Henjteaas cale, Lit- 


teton 15, by reaton of the privity of the Con- 


frat betwixt the Leſſor and the Lefice. 
And fo for a Lea'e for years, 7 Rich, 2, this 
{cems a {tronger cale, 
Tenants in Common make a Leaſe rin iring 
kent, they ought to joyn, Littietoiz 72. in the 
N 4+ Action 
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Seward 


Ger7ant 


Debt. 


Aion in reſpe& of their joynivg in the Leaſe, 


and ſoa joynt intereſt paſſcd, 

The Ordinary fhall not have debt, becauſe he 
nath not abſolute interett in the things of the 
Enteſtate, Coke 9. part. 33, Henſlves caſe, Nat. br. 
120.1), but hath it only as a Conduit-pipe, to de- 
rivc it to others to whom the Law dircGs. 

A Parfon ſhall have debt {or not fctting out of 
Tithcs, by the Stat. of 2 E.dzy. 6. cap. 13. and re- 


cover tycbic daninages. 


A Phytician ſhall have debt for Phyiick and 


Diet, L:b.Iatra.1S7.B.Sed.1. upona quantum me- 
rut, if' there be no fpecial contract. 

Recuſancy (hall be pleaded in dilability for ſuck 
Lands and Tenements which are not fcized into 
tuc Kings hands, 3 Fac, cap. 5, in dil-bility of the 
perſon to ſue. ©. 

The party robbed ſhall have an Action againſt 
the Hundred per le Stat, 27 Eliz.cap.13. 

But he ought ro bring his Action within the 
year after the Ro pra done, 27 Eliz.cap. 13. 

And the day of the Robbery ſhall be accounted 
parcel ot the Fol Pajer, 15 Jac. Com Ban, per 
2 jallices, as It ſeems becaule the Law is pe- 
nal. Ouegretamen. 

Steward of a Court retained by word for ſuch 
a lum per aznam, thall have debt for his falary, 
d Fliz,Dyer 248; pl 79. Coke 4.part.Zo A. 

Servant {hall have debt for his ſalary, 11 Hen. 6; 
10, þ/. 20, upon the contract which crcatcd a 
duty. 

One retained in England to to ſervice beyord 
the Sca, ſhall have debt in England where the 
Tctalnder was, Nat, b:, 120, E, and not W:EEC 

| the 


Debt. 
the ſervice is done, becaulc it is beyond Sea z a/1ter 
quere. 

Servant retained by a Corporation without 
deed, ſhall not have debt for his falary, 4 Hen.7, 
6. Com.91.Þ. for ſuch Retainer is null in Law, 
and the Servant could not have been compelled to 
{erve. 

One ſole Corporation {hall not have a perſonal : pom 

_ thing in Succeſſion, Coke 4. part. 55.4. Fulweuds * EN 
caſe, 19 Hen, 6.44. pl.94. 2o Edw.4. 2. vide 32 G tr of ng 
Hen.$. Dyer 48. pl. 14. for perſonal things ceale prin 
with the perfon. 

Unlcls the Cuſtome will warrant it, Coke 4.pare 
65.4. Fulwods cale, Cultome, 1t 1t be not Un- 
reaſonable , makes a Law, | 

But a Corporation aggregate, that is, conlifting 
of many perſons, (hall have an Action for a per- 
ſona} thing in ſfuccciion , Coke 4. part, 65. A. 2c 


Þ2 
(3 
L'4 


Edw.4.2 
Maltcr of an Hoſpital recovers damimages, the } 
SucceiTor ſhall have them, 19 Hen.6: 44. pl, 94. 1 


for the benci:t of the houſe, 

Abbot recovers dammages ia battery, ind i 15 Ie- 
moved or created Bithop ; his Succeilor (nall have | 
them, becaule he recovered them, but to the ule of i 
his houſe. 22 Hexw.6.4. Þ, tor he could ſue in nc 1 
other capacity bcing a of Ta perſon in Law. —_— 

A '\s bound to an ” Abbe: fole, the SucceMNor ſnail 
have debt, 47 Edw 3.23. pl.37. the Count, Lib. 
Imra. 179. AJSeG.7. for it was to the uſc of the 
houſe. 

An Obligation made to Churchwardens, their [| 
Succcfſors hall not have an Ation being their _— 
FE xccutors, for this 1s but an Othce and cannot if 

7 i 
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Debt. 
bs derived to others 3 but as their Succeſſors it 
ſeems it may, £2, 
It A contracts for B with the Chirurgeon for 
ſomuch as tocure him, if Þ die the Chirurgeon 
ſhall have debt againſt A, for it isa good contraQ, 


37 Hen. 6.9. 4.Moyle, to bind it. Q 


OY 7 fell a Horſe, and carneltis given or day 
t, 7 (hall have debt for the money , 14 Hens. 
1 4 be. ContraG. 19. Coke 3, part. 22. A. Walkers 
cafe, and the loling of the Earneſt will not avoid 
the Contra, as the vulgar opinion 15. 
It 7 fell a Mannor, debt licth for the money, 


and yet the Vendee cannot enter before livery, 
37 Hen.6,8. pl. 18. Priſott, upon the Contract, for 


the Vendce may torce him to make livery. 

The Sheriff, ſhall have debt tor his Fees, Trix. 
14 Jac. Ban.Regis, Sheriff of London 2painſi Mi- 
cvel , perle Stat, 28 Elis. cap. 14. for the Law 
creates the GCuty, when he hath performed his 
Cihoe; 

If A gives money to B tocarry to C, yet C 


| ſhall have debt, count, Lib. Tatr. 159. ſeci.1. for 


the delivery was for his benefit. 

Outlawed perſon hall not have debt, 16 Edw, 
4.4.7 Hen. 4.1. p1.6. nor other Aion ; for he 
that will not obey the Law, ought not to receive 
benent by it, go 


Againſt 


i! 


Debt. 
Againſt whom Debt lies. 


An Abbot ſhall be charged for Debt due by 
- him which «<nters into Religion, Nat. br. 121, 0. 
5 Hen.5.8. pl.1S. into the houſe whereof he is 
Abbot ; for the perſon himſelt cannot be charged, 
and the Abbot takes into the Covent crm caret 
vi ſua, 

But the 45 Fdw. 3.10. pl. 1. to the contrary ; 
guere: butittcems here as not Law. 

It Accountant. be found in Arrearages, debt lics 
a2ainft him 3 for here is a duty created by ad- 
judging him in Arrear. | 

Debt at the Common Law Jay againſt the 
Committees of the Ordinary 5 but this wa 25 by the 
rame ot Executors, and only for goods which 
came to their poſſcflion, 28 Edw,3.26,. 42 Fdw. 
3:2. Cokeg, part.39.Þ. Herſh: cate, - 

But by 31 Edw,3. cap. 11. they are Chargeah!c 
by the name of Adminifirators, inthe fame mar- 
her as E xccutors are, 38 Edw.3.2.pl.3. 41 Edw. 
3-2 pl. Cakes. part. 39 Heaſhes calle, V1. by 
{newing how. 

Plend 1dminiſiravit ſpecial, No Lib. Intra,269. 
P.-4 good plea for Exccutors or Adminitira- 
tors. 

A Recovery againſt one Adminifirator upon-4 
 ibil dicit is no plea in debt againlt all, Hb, ZS 
Etitz, Com, Ban, Furtvorw verſus Frthew tor 
thy arc a}l ijable, and it may be there was no (i 
tistaction upon the recovery. 

It an Adminiſtrator waſte the goods, and after 

Aqaminiltration is aiflulved and granted to 
: ariotncr, 
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Debt. 


another, D-bt lies againſt the former, Coke 6. part. 
18, & 19. Packmans caſe ,, for at the time of the 
waſting he was Adminiftrator, and chargea- 
blc. 

A being Executor of his own wrong takes Ad- 
miniſtration, . guere how he ſhall be ſued, Crooke 
127. p1.91. It tecms as Adminiſirator , for in the. 


- other condition he was but a tort Feoffor upon the 


matter. 
Termor athgns his term to another, the Lefſor 


' ſhall havedcbt againit th: Aſſignee , Coke 3. part, 


25.B. Walkers caſe; for by the Allignment here 
15a privity created. 

It there be two Joynt-tenants of a Term, the 
one aſſigns to Þ, the other dies, debt lies for the 
rent againſt the Athgnee , and tne Exccutor of 
the dead for rent after his death by ſurvivor; for 
it {ball be milſchicvous to compel the Leflor to 
br! ing ſeveral Actions for one thing, Mich. 14 Fac. 
han, Keg, Bayliffes and Burgeſſs de Rs 
Caſe, 

it an Attorney fuffer another to foll Ow any 
matter in his name, h2 forteits 20 1, and the 
party grieved thall have Dcbt per the Stat. of 3 
Fae, cap.7. This Statute was made to prevent 


| foul practice. 


Attunder. 


Baifce, 


Dcbt lics againſt a perſon attainted, Mich, 3S, 
&39 Eliz. Com. Ban. Banitter & Truſſels caſe, 
No. ib. Intra. 145, A, Duxre, what Attainder; for 
it ſeems not to be Seneral. 

If 7. deliver money to acliver over for Mer- 


chandizing, or io give in Alms, or upona Cond:- 


tion to be periormed to redcliver , if the party 
breaks the trult > bt ics, 28 Hen, 8. Dyer 22. 
PL135. 


Debt. 2.0 


bl 135. 11 Hey. 6, 39. $1.31. 42 Edw. 3.9. pl.7 
Crooke 21 Hen.7. 6g. pl. 2. per Frowicke. Fi 
9 1:11:77 
If the huckand oive authority to his wife to Husband. 
make a Contra&, he ſhall be charged by the con- 
trac made by her, otherwiſe not, Nat.br.120.G. 
for ſuch authority makes it his own contra. 
Unleſs it be for Apparel convenient for' his 
wife, 11 Hen, 6.30. B. for for that he is charge. 
; able, though he give her no authority to contract. 
for it. 
But unleſs it be convenient he (ball not, 7 Eliz. 
Dyer 234+ pl. 17. that is, Apparel neccifary and 
titting for her degree to wear. 
The husband alone ſhall be charged for Ar- 
rearages of Rent-ſervice Arrear in his time, Nat. 
br.121.C, Crooke 125, p1.93. for the Land of his 
wife after her death. 
And fo of a Rent charge , Coke 4. part. 49. B. 
26 Edw.3.6 4. iſſuing out of his wives Land. 
But for an Obligation made by the wite afore 
coverture, he ſhall not be charged after the death 
of the wife, Nat: by,'1z1. C- 120. F. 49 Eaw.3. 
25-B. 20 Hen. 6.22, for that is but a thivg in | 
aQion. t 
Unleſs recovery be had upon it during the life 
of the wife, Nat. br. 121.C. for by the recovery . 
it becomes a duty. | 
A woman covert being a ſole Merchant , may 
be ſued in Loxdon by the cultome of the City 
without the husband 3 but not in Com. Ban. 9 i 
Edw.4.3. becauſe that Law extends not out ot Þ 
the-City. 
If A and his. wife covert by the name of his 
| wite 
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Debt. 


witc ſole are obliged, it lies not againſt the wife. 
becauſ: it isa void obligation as tO the wife, 14 
Hen. 4.30.pl.39. 

Husband and wife are bound , the husband a- 
lone {hall be ſued , becauſe it is void againſt ne 


wife, 43 Edw.3. 10, pl, 31. 45 Edw.3.11.pl.7. 


Husband 


and Wife, 


3 Hen. 4+ I. pl, 4. but good as to the Huf. 


band. 
Debt lies againſt the husband and wiſe, for 
rent upon a Leaſe made to the husband and wife, 


45 Edw.3.11. p1.7. in reſpe& of the intereſt the 
wife may have in the term. 


So it It be covenanted or agreed that they 
double the rent, 45 Edw. 11. pl.7. for this is , as 


it were a new rent reſerved. 


CTonutor. 


Ouſtomer, 


But not if it be with 2 #omine pene, 45 Edw, 


11. pl.7. tor then he muſi hold him to the pe- - | 


nalty, which (hall not fall upon the wife. 

W hen a woman in debt takes a husband they 
__ (hall be ſued, Coke 5. part. 36. A. 12 Heng. 

1. pl.1, Nat. br, 120, F. for the marriage makes 
it both their deeds, | 

Debt lies againſt a Conufor of Statute Mer- 
chant, Staple or Recognizance , Nat .br. 122. D. 
II Hen. 6.49.pl.7. Coke 3 .part. Is: Harberts cafe. 
26 Hen. 6. 2.pt. 2. 22 Elie: Dyer 369. pl.$2. 39 
Hen. 6. 3. pl.5. for here is a duty. vid, axtea. 

Debt lies againſt a Cuſtomer after Liberate de- 

livered to him to pay the ſur to the party ,' it he 
hath Afſcts, Nat. br.121.F. clic not. 

So after a Tallee delivered © pay the party, 27: 
Hen.6.9.p1. 1. 

So againſt a ©9 lleQor of Tenths and Filtcens, 
29 Hen.s, 15. 74,5. granted by Parliamcnt. 


I). b? 


Debi. Z07 


Debt. lies againſt an Enfant for 'Tabling and Enfant. 
Apparel, 18S Edw.4. 3. A. for theſe are necciary 
tor the ſupport of the Enfant. 

For Rent upon a Leaſe for years, 21 Hen.6.3 1. 

B. upon the words yielding and paying , which 
make ita duty. 

For an Eſcape, if he be a Goaler, Dod. & Stud. 

1.17. B. for the ſum for which the priſoner was 
committed to him. 

For a thing due (to one as Executor , Coke 5, 
part.27.B. Raſſels caſe. 

Debt lies againſt an' Executor although he be Executor. 
not bound, 45 Edw.3.17., pl.4. becauſe he is in 
place of the Teliator, who was bound, and hath 

whe cftate chargeable. 

Debt by the Daughter againſt -the: Executor of 
her Father, which had levied aid to marry. her, 
per Weſtm, 1.caf-35. Nat. br. 83, A. & 122.G 
and had not paid it to her cowhom it properly "8 ; 
longed. : | | þ 

Debt lies againſt Exccutors of the Ordinary, 
which will not deliver the Adminiſtration to ano- 
ther, Nat. br. 120, D. Com. 200.4, vid. ante to 
whomthey belong. 

Dcbt lics againti an Exccutor of an heir, Lib. 
Intr, 172. CG. ſed. 4 4. 18 Eliz, Dyer 244. v1. i | 1 
where the heir is5bound. ' 

Againft an Executor of a Sheriff, for not re- Wl! 
0 Knight of the Parliament duly elcctcd, } 

23 Hen.6.cap.15. tor dammages are to be reco- 
6.67 with which the Exccutor is chargeable , if 
he have Aﬀets. 

Debt againſt an Executor- of his own wrong , | 
Coke 5. part. 30, Conlters cale,& 33, © 34: Reads | 

- Que 3 | 
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Debt. 
caſe 3 fot he hath made himſelf liable by meddling 
with the «ſtate, which was chargeable. 

And the Go 2unt was general, although he took 
Letters of Romwalltracion afterwards: Qnere, & 
vid. antea, 

Exccutor ſhall not be charged upon a ſurplu- 
{age of an account miade by the Teliator, Coke 9 
part, 87. A. Pinchons caſe, becaute the Tchator 
may wage his Law, 29 Edw.3.26. 22 Hen. 6.41. 
35 Hen.6.6. 14 Hen.6.24. that he owed nothing 
upon the Account, which would have been a good 
bar to the Action. | 

But if an- Execcutor affign Auditors they ſhall 
be charged in debt for the ſurpluſage, 10 Hey.6. 
24. pl. 84. becauſe there they ſubmit to the Aad 
count, and ſiand upon their juſtification. 

If an Executor account betore Auditors , debt 
lies for the Arrearages, 2 Hen.4.13.p1.2, 19 Her, 


_ 6.5.4. Forteſcue; fer by his Accounting he ſub- 


mits to pay what (hall be found arrear, 

An Exccutor ſhall not be charged for Arrcar- 
apes found due upon an account betore the fame 
party to whom he is to account, Lib. lrrra. 149. 
B. ſed.3. for this is as if no account had been, 
and is but a voluntary a, and not bind- 
ing- 

But for Arrearages before Auditors he that, 
becauſe Auditors are Judges of Record , per 
WWefim.2 Lib. Intre. 149. B. Set. 5.. fee the Count 
there. 

Debt againſt an Exccutor for Arrearages of an 
Annuity due in the uſe of the Teſtator atter it is | 
Se, Lib. Intra, 151x.C. ſed. rt. 45 Edw. 

3. Execution 71, becauſe then he cannot dittrain. 

= Jo 


Debi. 

Tn Debt againſt an Executor the pleading of an 
Ontlawry in the Teſtator no good bar, 14 Hes. 6. 
14.241 Hen.6.3. quere, 3 Hen.6.17.for to plead 
it generally is not good , for it might be reverſed 
betore his death. | 

Bur an Outlawry at the time of the death is 3 
pocd bar, or where he was a Villain to the King, 
S Eaw.4.6. pl.7. Doi. & Stud.11,12. 36 Hen. 6, 
"7. pl. 38. for there he died in a diſability to 
Us 

Debt lies not againſt an Exccutor upon an E- 
ſcape ſuffered by the Tettator, unl:(s Judgment be 
given againlt the Tetiator, 10 El:z. Dyer 271, 
p1.26. 15 Eliz. Dyer 322.pl. 15. 41 Aſize 15. 
Coke 9. part. 87.4. for that proves the cſcape, 
and makes a duty to the Teſtator. | 

It lies not againſt an Executor upon a Tailee 
-  enſealed by the Teltator, 12 Hem. 4. 23. 25 Edvy. 
3.40. pl. 9g, for this makes a duty acknowledged, 

It lies not upon a {imple contra of the Telia- 
tor ; but it he plead inbarr, and it befound a- 
?2infi him it (ball, Com. 182. A. 10 Hey. 6.24. 
for there he wants his advantage which the Law 
gives, and ſjands upon his julittcation. 

But in Loudon by Cutiome 1 kaw. 4. 6. it 
LES. 

Leſſce for years grants his Term, his Executor 
ſhall not be charged for Rent due aſter his death. 


Coke 3. part.24, A. Walkers caſe 3 tor he dicd nut 


poſſcilced of it, Duere tamen, 

D: bt for one retained according, to the Statute 
of Labourers lies againfi the Executor without 
fpecialty, for the detainer makes the daty, 2: Hen. 
4.14 & Hen. 5-19. 
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Debt. 


Goaler refuſing to receive one committed by 
the Colledge of Phyticians forfeits double the 
Fine, per Marlebridge 1.cap.9. 2. the Stat. 

If a man levy Aid for the marrying of his 
daughter , and dies, if his Executors have not 
fufficient, Debt lies againſt the Heir , Nat. br. 83. 
A. per Weſtm, 1. cap. 35. Nat.br. 122. G, for this 
is for the advancement of the Family. 

Debt lies againſt an Heir upon the obligation 
of his Father, if he hath Aﬀets by deſcent, and 
be bound, Nat. br. 120, C,& I. otherwiſe not 
for generally Exccutors arc to pay debts. 

But if he alien the Aﬀets before the Action 
brought,he ſhall not be charged, Coke 5. part.60. 
A. Regiſt.orig.140.4. 27 Eaw.3.7.Þ. 10 Heng. 
 pl.14 19 Hen.6.46.pl.g5. 42 Edw.3, 10. pl.12. 
48 Eaw., 3.32. pl.22. for it was the Latches of 
the party that brought his Action no ſooner. 

Unleſs it be fraudulent to deceive Creditors, 
Coke F. part.60. Gooches caſe ; for the Law will 
not countenance fraud, 

And if they be heirs in Gavel-kxind, they ſhall 
all be charged as one heir, 7 Eliz.239.pl.39. Dyer 
vid. the Count, Lib. Intra, 208,D. 11 Edw.3. 
Debt 7. + | 

But if all alien but the eldeſt, he ſhall be char- 
gcd ſole for he is chargeable in reſpect of his 
_ Aﬀets, 

The Count againſt an heir, Lib, Intra, 172. B. 
ſef.1, No,Lib.126.B. 

The Count needs not ſhew that he hath aſſets, 
for it thall be intended, unleſs the contrary be 
ſhewcd., 18 Eliz, Dyer 344. pl.2. 11 Hen. 6. 2. 
p1.6. and it he haye not, he may plead res per 
deſcent. -- For 


Debt. = 211 


For nothing by deſcent in Fee-fi mple is a I} 
bar by him, Lib.Titra, 172, B, Sef.1. the day of 
the purchaſe of the Writ, 

But debt lies nct againſt an heir upon a Statute- 
Merchant, Staple, or Recognizance , becaulc he is 
not bound , Coke 3, part. 15. A: Harberts caſe 3 
= the Lands ate bound , and may be extcend- 
c 

Goaler ſuffers an eſcape, his heir ſhall not be 
charged, 15 Eliz. Dyer 322: pl.25, for this is a 

erſonal wrong, and only damtnages recovera- 
le. 

Grandfather, Father, and Son, or Father and 
his two Sons, or Grandfathers two Sons, who 
have two Sons, the heir mediate ſhall be ſued in 
| debt as well as it they were immediate heirs, 
22 Dyer 368, þl.14. 7 Eliz, Dyer 239. pl. 39: 

\ thats, in caſe the heir immediate dic, for the 
\ heir mediate is bound by the word Heir. F 

A Right (hall not be Aﬀetrs, for it is a diſpu- f 
table thing, and no. certainty of it to be reduced 
| into poſſcilion. _ 
"1 Diſſeiſee obliges him and his heirs, and dies 3 Sis fol 
this is not Aﬀets, for it is but a Right deſcended, + gh 
Paſch. 6, Fac.Com. Ban. Molinenx verlus Molineus, Heir. 
for his Anceſtor dicd our of poſſe(ſion. 

Right without an eſtate in Poſicflion , Rever- 
fion, or Remainder, is not Aﬀets, until it be re- 
duced into poficihon, Coke 6. part. 58. Bredimans 
calcs, and then it ſhall releaſe to the time of the 
death of the Anceſtor. A 
I Land in ancient demefn (hall be Aﬀets \ 7 Hex, 
| 4.14 pl. 11. ©. ro whom,and where pleadable. 
Copynola Land is not Aﬀets to the heir, 
LP O-2 Coke 


Debt. 


Cole 4 part.22,4. for it doth not deſcend , but 
depends upon the Lords adrnittance. 

If an heir alien bona fide before the Adion 
brought, it (hall not be Aﬀecs, CoR5. part. 60. 
"4 Gooches caſe, 27 Fdw.3. 78. p1.16.. 10" Hen:7, 
0. pl.17. 19 Hem. I 46. pl.95; 42 Edw.3.10, pl. 
12, 48 Edw 32.1. 22. Vid. antea. for he is not 
tied trom fclling the Land. 

It Land deſcend to the heir, although he cnter 
not,yetit is Aſſets, 42 Edw. 3. 10. pl. 12. for he 
might have cntcred , and may do when he 
will. 

the Grandfather makes a Feoffment in Fee to 
the uſe of the hcir of his body and dics, per 26 


' Hen.S, the Father enters, and obliges him and 


his heirs, and dies, quere, 182 Marie Dyer 111, 
p1.46. whether the Grandchild be bound. 

A Revertion expectant upon an cllate Tail is 
not Aﬀets, becaule it lies in the will of Tenant in 
tail to dock and barr itat his pleaſure, Coke 6, part, 

58.B. Bredimans cafe, & 42:4.Mildmays caſe, ©. 
i it be Aſſets when it happens. 

Franktenement deſccndible expreſs is not Aſ- 
ſets, . Coke 10. part.98. A. Seymors caſe; for it is 
an inccrtain cflatc. | 

'Rent-fſeck deſcendible is not Aſſets until-ſeitin 
of it, Coke 6. part. B, Bredimans calc 3 for before 
ſciſin he hath no cRate in it. 

If the htir had Aſſets in debt brought a- 
oe} him, and aftcrwards- Aﬀets come to his 
hands, the tirtt judgment is no barr of the Acj- 
on, 19-Hen.. 6.37. Ar Markham ; becauſe there 
was nv fatisfaction made , which may now be by 
matter ex poſt fatto | 


The 


5 Co Oy 


Debt. 


The profits taken by the hcir at the time of the 


3 
go 
NE) 


deſcent are {ufficicnt,and it this be ſhewcd tothe + 


Court, and: the heir cannot deny it, there {hall be 


A general judgment 2gatnſi him, per Dyer 18 E- 
liz. Dyer 34.4. pl.1. to pay the debt and damma- 
gs qued querens recuperet, 

The heir confeſſes the aRion, and ſays, that 
he had nothing but a Reverſion deſcended to him, 
there the Plaintiff ſhall have judgment to reco- 
yer upon the ſaid Reverlion , and the Debt to be 
levied when it comes in poſiclion, and the Plain- 
tiff ſhall have a fpecial Writ of extent, 23 Ez, 
Dyer 373. pl.14. mentioning the ſpecial matter. 

If the Father recover, and Error be brought 


againft the Son, and a recovery 2gainft him, 'he 


ſhall not render dammaiges, unlcſs he hath Aſſts 
of Land in Fee-fimple from his Father, 
If onebe robbed, he thall have debt againſt the 


| Hundred, per 27 Fliz, cap. 13, artea. 


Dcbt lics againſt a Leffee at will for rcnt during 
the Term, Coke 5. part, 10. antes. Dnere, if he 
hold over. Gy 

So againſt a Leſſee for years, Nat.br.120.H, 

And this-during the term, Coke 4. part. 

Or after the term ended by cflucion of «ime, 
Coke 3, part, 23. B. for rent due during the 
TIN. 

By limitation enacd, 

Common Law, Nat, br.150. HH, 
By conditi- 


vn in Law, 
Orin deed, 


Statute Law, 19 Hen.6.42, A. waſte, 
: Nat. br, 120. H. re-entry. Coke 3+ 
part.23.B. I, alkers cale,zo Edw.3, 
7-17 Eaw.3. 45. OC 1.5 , pL. 107» 

QO-23 ke 


Hundred, 


Leſice. 


£5 . - Wy - So . ; © L . | : 
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Life. 


keafter, 


Ordinarv. 


Pebt. 


\ Tt lies not againſt Tenant for life fo long as his 
eſtate continues, Coke 4. part 49.4. 11 Hen, 6.14. 
1.4. viz, fcr rent, for the Land is charged. 

But yet by the Statute, 32-Hen, 8. cap, 37. the 
E xecutors of a Leſſor for life ſhall have debt du- 
ring the eſtate for lite, Coke 4. part. which ſeems 
but reaſonable. 

Debt lies not againſt the Maſter upon the buy- 
ing of the Servant, unleſs it comes to his uſe or 
by his aſſ-nt, Dod. & Stud. 137-4. for otherwiſe 
it might be miſchievous to the Maſter. 

Debt lics againlit an Ordinary, when a man dies 
inteſtate, Nat. br. 120. D, Coke 5. part. 83. A. 
Frellings caſe & 9. part. 39. B. 11 Hen. 7.12. 
9 Edw. 4.33. Danby. 18 Fen. 6.23. com. 277. 
$ El:s. Dyer 247. if the goods come into the 
hands of the Ordinary. | 

The Ordinary adminiſters , and then grants 
Adminiſtration, yet debt lies againſt the Ordi- 
nary + but it was ſaid , that ſuch Adminiftra- 
tion ought, to be alledged. in the Dioceſs of the 
Ordinary, 12. Rich, 2. Adminiſtrator 21, «lfe it 
might be prejudicial to the Creditors. 

But note, no Debt lies againſt the Ordinary at- 
ter that he hath committed Adminiſtration to 
another, 8 Eliz, Dyer 247. pl. 73. viz, where he 
never admioilters, | 

Debt was brought againſt the Father for the 
ons Commons ina Coliedge in Oxon , although 
the Father had delivered it to the Tutor of the 
Son, Paſeb. 9 Jac. Ban, kegis, St, Fobns in Ox- 


ford againſt Brickenden ; tor the Father, and not 


the Tutor, is liable 5 yet quzre, for this is not 
afually practiſed. 


Dcht 


Debt. | 215 

Debt lies againſt him that becomes pledge Pledge. 
without deed, Nat.br.122.K, 16 Edw.3.13.pl.7. 
Finchden, if the principle pay it not, 

A borrowed of B 201.to pay it at Michaelmas, 
at which day D prays B to take him for his 
Debtor, and he gives him day over, and D ob- 
liges him to pay it by one Tally enſealed ; Debt 
lies not againſt D, becauſe A was not by this dif- 
charged, 44 Edw.3.21.pl. 23. and ſo he may 
Recover one Dcbt twice, it D ſhould be chargea» 

le. | 
A Purveyor contracts for fat wares for the King, Purveyor- 
and makes a Bill of receipt to the uſe of the 
King, and for this obliges himſelt to pay it , but 
ſeals it not 3 he ſhall be charged by 4ſumpſit, and 
the Kingby Debt, and by no other way , 8 Eliz. 
| Dyer 230. pl. 56. in an Action upon the Caſe up- 
on his promiſe only 3 for it is the Kings Debt, and 
not the Purveyors. | 

Debt lies again(}a Receiver, which takes more Receiver. 
than he ought, per 7 Edw.6.cap.6. Lib.Intr. 191, 

B. ſeq. 1. com.'201, Stradlings caſe; for that 
ſhall be accounted money borrowed only. 

An Abbot ſhall be charged with the borrow- Succclior. 
ing of his predeceſſor , if it come to the uſe of 
his houſe, Nat.br,121.K. Lib. Intr.152.4.ſed.i. 
but not other ways. 

The Count ſhall be general. Coke 7. part.ro.B, 
Uphtreds caſe, and he needs not ſhew it, for it ſhall 
be ſo intended, 

Precipe ſocietati Lombardiorum London merca- 
torum de Florentia, and this was good, 19 Hen.G, 


80. pl. 11, for they are in nature of budy Poli- 
tick. 


Societys 


O4 Dcbt 


210 Z)ebt. 
Sheriff IJebt upon an eſcape of one in execution upon 
-nncps - anaccount, it lies per Weſtm.2, cap.11. and as of 
Tone: the Debtor, per 1 Rich.,2.cap.12. 

For not xcturning a Knight of the Parliament, 
per 23 Hen. 6.cap.15. the Count com.119, Buck- 
Jeys caſe, Lib. Intra, 186. A,ſe,1. autea, tor the 
penalty given by the Statute. 

A Sheriff takes an obligation for Appearance 
of the Defendant, which doth not appear ; yet 
debc lics not againlt the Sheriff by the Plaintiff, 
Trin. 13 Jac, Com.Ban, if he retuin a Cepiz but 
an Acticn on the Caſe lies, and the Sheriff _y 
bring his Action upon the Bond. 

Dutlawed It Get 2 perſon Outlawed, Mich : Ph 

PcriOt 29 of Eliz, Com. Ban. Baniſter vertus Traſſel, No; 
Lib Intr.248.4.7 Hen.6.10, tor another debt,or 
in another Adion. ©. | 


For what hoe: Debt lies, 
LEA, It lies for money lent to another, Nat. br, 119, 
| G. this molt properly. 
| For a Horle lent cill ſuch a day, and then to. 
give ION. for him, or the Horſe: after the day 
debt lics for the one or the othcr,Nat.br.121.B.at 
the eledtion of the Plainti 3 but before the day, 
or at it, it was in the Defendants election, 

A borrowed money for the Servant , Dcbe 
lics not againſi the Malter, unlefs it came to his 
uſe, or was borrowed by his allcnt, Dod. & Stud, 
137.4. antea. 

Upon a delivery to redeliver debt lies, if it be 
not redelivered .28 Hen.s. Dyer 22.pl.135.11 Hen, 
it 6.39. þ1.31. 4 Edw.3.9.þl.7. alchovgh the Receipt 
iq be not by decd. 


Bailnent, 


Upon 


Debt. 


Upon a delivery to redeliver over to another. if 
# : be not performed, debt lies, 28 Hes. g. Dyer 

2. pl. 135. 11 Hen G. 39. pl. 31.42 Faw, 3,9 
of; 7. Mich, 40. 41 Eltz. com, Dat. Britons Calc : 
for no property was altered. 


Annuity in fee to B, and_ deliver money to "i 

Pay it to B. yet B. ſhall vet have dcbt egainftC, p 

for there js no truſt or privity b<tween them, 
Leaſe for life of another debt lics not for the 


caſe, vid axtea. it lies by cefiny que vie, 

But by the 32 Hex. 8. cap. 37. the executors 
or adminiſtrators ſhall have debt during the cltate 
for life, Crk? 4. part 49. A. antea. 

But after the cttate ende d, dcbt lies, Coke 4, 
part 49. A. for then there is no otner remedy. | 
| ©. So it is by the death of the Liſe, Coke 4, part 
49. A, ante. 

Or by Limitation of the term. 

Cindecd, 39 Edw.3.22. pl.1 1, Nat. br. 
Gr by hn 120. H. Coke, 2 3a Þ. 6 Hen. 7.3. 30. 
Cition. Eaw. 3. 7. 
in Lie; Statute Law. 19 Hen, 
| Common 42 A; 
Law, A walle. 


have debt tor the Rent, Lib. intra. 174. D.ſeci.z. 
for it is accounted the Leaſe of the Maticr. tor no 
intereſt Pe: th trom the Baylift being but 31 10- 
firument on] Ye 
A Corporation made a Leaſe for years rendring 
to P.io 1. t Mich, or 20 days aſtcr, after verdic, 
It was moved in arreſt of jJuggmcent that they 
[nawe.d 


= 


y, 
p-2 


But 6 Hen, 4.8. pl. 33. if 4, ought @ piy an 


Cont: 


Rent during the term. Ccke 4. par? 49. A. Ognels 


Mad 
Ant. 


Leaſe for years by a Baylift the Malier (hall 


. % 
I. 1 
=E 


13 
4 { 
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"Ty Weds Debt. 

' ſhewed not the deed, ſed ox alloeatur, becauſe it 
was after verdid&, and fo the Leaſe was found, 
2 good, although they had brought debt for the 
rent due for 6 years ended at Mich, to P. and not 
20 days after, for the rent was due at Mich. Mich, 
9 Fac. Ban. Regis. Baldry, detendant in, debt by the 
Corporation of Brewers. 

Bargainee of a reverſion , in debt for rent, 
ought to ſhew in what court the Deed was en- 
rolled, Mich, 9 Jac. Bai, Regis, Welby & Pur- 
ley, by which the reverſion was granted 3 for 
the enrolment is traverſable, and muſt be pund&tu- 
ally fet forth, and the enrolment may be in divers 
places, for that the debt cannot take notice 
where. TS 

Agifiment Debt lies for the agiſtments for Cattel for (o 
:ong time as they went in fach Lands, Lib. #ztra. 
150. A. ſed. 1. count Lib. intra. 151, A. ſed. i. 
but then he muſt (hew the certainty of the time 
and ſum. | | 

Marriage- 4+ promiles 2 © 1. to B, to marryhis Daughter 3 

money. * B. ſhall have debt, Nat. 12.9. K. count Lib. antre. 
178. A. ſed 1.37. Hen. 6.8. pl. 18, 16 Hen. 3. 
prohibition 22.for the conſideration creates a duty 
if performed. 

But it he promiſe 200. in- marriage with his 
Daughter, he ſhall not have debt, bur ſhall ſue in 
court chriſtian, Nat. br. 50. $. 16, Hen. 3. pro. 
22, vide Regiſt. 46. B. Q. differeatiam, 1t ſeems 
becauſe no Money is promiſed him. 

But if it be by deed, then it is otherwiſe 3 ſee 
45 Edw. 3.24: tor the Decd is triable at the Law, 
though the Marriage be not, but in the Spiritual 
Court, 
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Debt. ” SLY 

Bration. Lib, 5. cap. 16. Sic de rebus datis Rig4las 
vel promiſſis ob cauſam matrimoui priacipaliter, &+ 
fie de rebus que acciduat matrimonio z ut fi pecunia 
promiſſa fuerit, ob cauſam matrimonii, quia ejuſ= 
dem juris id et, & juriſdigionis eſſe debet acceſſs- 
rium cujus eſt principale, The Marriage is the prin- 
cipal, and the Portion the acceſſory. 

Upon Partition betwixt two , one promiſeth 
the other 207. for equality of partition, debt lies 
for it, Nat. br, 122. Hl. 14 Eaw. 3. Debt. 137. 
if it be not paid, for the promife upon the parti- 

tion made ita Duty, 

If a_ perſonal thing be leaſed, rendring rent, Rentupon 
debt lies for it,Coke 3. part 22.4. IValkers caſe. as 4 Pcrional 
a Horſe, Sheep, or the like, the Joan implies a _—_ 
duty upon the contract. 

An Attorney ſhall have debt for his fees, and 
for fees of counſel, and colts of ſuit, Nat, br.12 1. 

__ IL. Count Lib. intra, 202. B. ſed, 6. vid. antea, 

__ ACoiaſ llor ſhall have debt for his fees, 3 
Hen.6. 33. p1.26. 21 Hen. 6. 4. 1.6. but then 
he ought to count that he was of his counſel, or 
was ready, 37 Hen, 8. B. ©. for a Counſellors 
fee is not certainz and is rather honorarium than 
mercenarium, x 

But 31 of Hen. 6. 9. B. Forteſcue. Serjeant at 
Law ſhall not have dcbt for his fees, and is not 
bound to be retained without. ©. for he is bound 
tO be of counſel til} he receive his tee, 

A Servant ſhall have debt for his ſalary, Coke 
9. part, 87. 3 Hen. 6. 42. 11 Hen. 6, 48, al- 
though it be to do his ſervice beyond the ſea, Nat. 
br. 120. E, for the labourer is worthy of his hire 
whcrecver the work be done. And bcyond fea it 


15 


Partition. 


Salary. 


Servant. 


{» 
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45 done with more hazard to the fervant- 


The Count, Lib. intra. 20D, ſed. r. 
Steward of a Court retained by word ſhall have 


dcbt, $ Eliz, Dyer. 248. pl. 79. COR 4+ hp 


IO. A; for his ſalary. 
Count fur a Chaplain for his fee promiſed, Lib. 


Tantra. 153. B. ſed. 11, 


Count for a Prieſt, Lib. retained circs facrs, i= 
tr4. 202; B. [e.5: 
Count for one retained, &c. Lib, intra, 203, B. 


fe. 12. viz. afervant acc ording to the Stat. 


It 7. promiſe to. a Chirurg2on 40s. tocureÞ, 
he ſhall have debt, becauſe it is a good contrac, 


'37 Hen. 6, 9, 4. Moyle, tort ariſcth from chari- 


ty, and 15 tor the prelervation of man. 

_D: VE es agatnt { him that tables with me, 27 
Ear.-3+.07. pl3 7. .9 Ea. 4. Ts The count Ih, 
ietro, 182, B. fe. 10. & 177: D.: fed. 1. V1%. 

Contracts a fojpurner, but not as a gueſt 


25 it ſ{ccms, ©. tamen if not upon a quantum me- 
#12. 


Gouler hall have debt for tabling of a priſo- 

ner, Sh igainlt the priſoner, 9. part. 07.B. 38 
Hen. 6.4. pl. 21. 

In keeper {hall have debt for Lodging or Vi-- 
cual, 39 Hen. 6.18. pl. 24. provided for his 
Gaetts 3 tor here the Law makes the contract. _ 

A Phyti:lan ſhall have debt for tabling and 

plytick, Lib. intra. 1$7.B. ſef. 1. vide the count 


Hi 1c, UPOD a GUantum merutt, it tharc be no ſrc- 


cial-contract. 
it 7. put my Cloth to a Taylor to make a gar- 
ment, he, 3/2. the Taylor, hall have a ſpecial actt- 
cn- for makin 2 tne garment » for the putting ow 
ine 


Dt. 


the doth i 5a ſuicient contract in Law, Cotes. 
part. 147. Carpenters caſe, to bring the ation 
upon 

But not a gcneral action of debt without de- 
c)aring upon a contra in deed, 7hid. | 
 IfI ſells a Mannor, Debt lies tor the money, 


'yetT. ſhall not have it before Livery, 37 Hex. 6 


8. pl.18. Priſot. ©. for bctore the Livery the 


contrac 1s not pertcct. 


I bargain for a Horſe, Debt lies for the mo- 
ney. 14 Hen.8, 19. br. contrac, 15. Coke'4. part 


94. B, Slades cafe. upon the contrad in Law. 


(-P 


It aman mikes an obligation for a Debt due by 
contract, debt lies nct upon the contract, Net.br. 
121, M. Coke 6. part. but upon the Obligation 
tor by the taking of it the contraQ is gone. 

Becauſe the obligation drowns the contract, for 
the obligation 1s of a higher nature. 

Upon an emiſſct ſeveral ways, the count, No. 
Lib. intra. 125. B. 

If 7. give authority to my Bayliff or Servant 
tobuy for me , debt lics againſt me, Nat. br. 120. 
G. Doi. & Stud. 137. A. 6. Eliz. Dyer. I30. pl. 
56. 2 Rich. 2. Debt 13. otherwiſe not ; but with 
my authority the act of the Baylift or Servant i is 
accounted the Malters at. 


And fo if he bought it without command, if 


it come to the ule of the Maſter by his aflent, 
Dod. & Stud. 137. A. for the aflent alterwards 
doth make it his own a& ab initio. 

And likewiſe if he bovght it in his own Name, 


ALF 


Vendition 


Servan. 


and it comes to the uſe of his Maſter, it lies agzinſt 


his Maiter, zbidem. for the Maſicrs making uf: 


of it licws his aſſent, and that it was for his bene- 
fie. | So 


T1. : Debt. 
So if the Bayliff which uſed to ſell, fold a 
l | Horſe for twelve buſhels of wheat, this 1s good, 


and the Maſter ſhall have debt,27 Afiz. pl.5. tor it 
its accounted the maſters (alc. 


| The Servant fells, the Maſter agrees, this is 
F the ſale of the Maſicr, and debt lies. 27 Hen. 8. 
l 25. B. Fithams. otherwiſe not, except he uſed to 
= '- Fell; forit is not incident toa ſervant, as a fcr- 
(+ vant only, to buy or fell for his Maſter. 


A FaQtor receives money, and gives abill of 
; exchange , if the Maſter accept the Bill, by it he 
1 becomes debtor by the cuſtom of Merchants. Trix. 
| ' 43 Elis. com. ban. per legem mercatoriam, and 
.__ - for the advancement of Trade. 
| Wilc. — The wite buyes a thing, the husband agrees, 
| this is the emaption of the husband. 27 Hen. 8. 
i 25. B. Fittiams. but it he affent not , he is not 
MF bound, for ſhe is no more than a ſervant in this 
[ refpe&. | 
''" Vojuntary One condemned taken in Weſtmirſter-Hall, kept 
per Crier. by a Crier afſigned, which ſuffers him to eſcape, 
debt lies not , 1. becauſe it was no priſoner 3 2. 
becauſe he had no command by Writ, 33 Hen. 6. 
55. pl. 50, and ſonot chargeable by Law ; for he is 
not an Officer to ſuch intent. 
Sheriff, If a Priſoner cf{cape by affent, although the 
Sheriff take him again, yet debt lies. Coke 3. part 
44. Boytons caſe. 15 Hen. 4. 10. vis. affent of 
the Sheriff or Gaoler 3 for thereby the debt is 
diſcharged as to the priſon r. 
Unleſs the Sheritt brought one per habeas Cor- 
= pw, then it he had him at the day, it ſufhceth. 
[| Coke 3. part 44. Boytons cale. yet he ought not to 
li. ft him at large in the mean time. 
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Unleſs 


Debt. 


Unleſs the party be in execution, Coke 5. part. 
8g. Froſts caſe. 7. Hen. 4. 30. for then debt lies 
againſt him 3 but if it be but upon mean proceſs, 
anaCtion of the caſe only lies to recover what the 
party is damnified. 

Or upon a capias ad ſatifacieudum, although 
the Writ be not returned. Coke 3. part. 52. Rig- 
wayes caſe. It the party be taken upon it; for 
then he is in cuſtody. 

And ifit be erties, wi he had not the bod Ys 
debt lies, 7 Hen. 4. 11. br. retorn 107. for it 
_ ſhall be intended that he let him eſcape. 

A writ of priviledge for a Burgeſs of Parlia- 
ment, the Sheriff ſuffers him at large , debt lies 
_ Not, 36 Hen. 8. Dyer 6. pl. 17. I fac, for this is 
but a mean proceſs, 

It one be taken by a capinr utlagat. after the 
year and eſcape, dcbt lics. Coke F. part. 89. Froſts 
caſe. 88 B. Garnons caſe. vide 7 Hen. 6.5.intor- * 
gery ; for the procels is well executed as to the 
Sheriff, and he ought not to ſuffer the eſcape. 

The ancient Sheriff makes no mention of one 
in execution in his indenture delivered to the new 
_ Sheriff, of priſoners in his cuſiody ; this ts an ec- 
{cape in the old Sheriff, but not in the new 3 for 
the new is not charged with him: but it the old 
Sheriff die, the other ought to take notice of the 
priſoners 3 but it the eſcape be in the vacancy, viz. 
before the new Sheriff is elected and ſworn , debt 
Jics not, Coke 3. part. 71 & 72. Weſtbyes cafe. 
10 Edw. 3. 375. pl. 28. tor bctore be was not 
chargeable, & "he was no offenaer in Law. 

It one be in execution, yet debt lies againſt the 
Sherifk, 7 Eliz. Dyer. 241. .p1.47. 16 Edw. 4 3. 


222 


Negligent 
eſcape pir 
Sheriff. 


pL.7 ; Q. de bac. The 


Debt, 

The Plaintiff and chief Juſtice affent for one 
time that the priſoner tall goat large, and af- 
cer he ſuffers an clcape, debt lies, 10 Eliz. Dyey. 
275.1. 46. for this was not a tinall diſcharge of 
the priſoner, 

A capias upon a recognizance in Chancery, the 
party tzken clcapes, ' debt lies , Coke S. part. 147, 
Druries caſe; for this 1s 1n nature of an execu- 
tion. | 

The Writ was that 6 were. jp execution and 
eſcaped, and the doubt was whether they might 
count for one only, and by the better _ it 
was good, Crocke. 26 Hen, 7.67. pl.11. 

If one be Marſhal ot the priſon, —_— it be 
by right or wrong, debt hes againtt him, 39 Her. 
6.33.4. tor the X JAE is not to examine his 
Title. 

Count that he was in execution in UE and rTemo- 

ved to the upper Bench priſon, and committed to 
the Marſhal, which ſuffers him to eſcape, debt 
lies, 3 Hen. 6. 28. pl. 10. for it isalloneas it 
he had been originally committed thither. 
Deputy. Deputy of a Marſhal ſuffers an eſcape , debt 
lics againſt him, 11 Elzz. Dyer. 278, pl. 5, vis. 
the Marſhal himfelt. ©. it not againſt the De- 
puty. 

Dcbt lies apainſt a Mayor of the Staple upon 3 
recognizance iaken betorce him. 5 Hen. 6.11. Hen. 


EP 
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Marſhal. 


Mayor de 


is; ae" 49;::B.:. 12 Hens 6; 2: p8.:9; if he ſuffer he 
Priforer to clcape. Me 

The count, Lib. intra. 171. D. #7. 6. 
ord 4, Dcan and Chapter of Pauls having return of 
Franchize Writs, and making a Bayliff that ſuftcrs an clcape, 


Aion lics not againlt the Dzan 2nd Chapter, be- 
ca uſe 


Der. 


cauſe they ate not Bayliffs, Paſch, 14 Eliz. Com, 


Ban. but againſt the Bayliff, for he is the Officer 
the Law takes notice of, © tamen. 

For a Nomzne pane granted, this is caſual ; yet 
debt lies for it, Nat. br, 120. M. 2 Hen. 8, 8, Dyer, 


24. pl.149 for it is a duty ab origine, if tor- 
feited. 
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And this is buit hac vice, if theze be no other 


words to ſhew 'the continuance of i it, 32 Hen, 6. 
10, A. Billinge, 

And fo upon any grarit bac vice certain or tn» 
certain, ©, 

2. Annuity or Rent-charge granted for years, 
debt lies not during the terth; But the 5 Edw. 4. 
42 B. debt lies; and it ſeems this is Law 3 if it 
le not, it ſeems i it is becaufe the Grantce may di- 
firain and charge the Land. | 

But againſt a cuſtomer it lies, if it be to be paid 
out of the cuſioms of London after delivery of a 
Liberate, Nat, br, 121.F, for then it isa duty ve- 
fied. 

It ties for Executors or 2dminiftrators of the 
Grantee per Stat. 32 Hen. 8, cap, 37, vis. of an 
Annuity or Rent-charge. 

And after the term ended, it lies for the Grar- 
tee, Lib; Tatra. 151.C: ſed. 1, for then there isno 
other remedy for it. 

3. Annuity for life , debt lies not for this du- 
ring life, 19 Hen. 6. 42 A. 37 Hen.6. 35. 4. But 
a Diſtreſs ora Writ ot Annuity, and the Land is 
chargeable. | 

But againſt a cuſtomer it lies, Nat. Lf. 121, F, 
antes; for his perſon is chargeable 7 4Hone officits 

Alfo if a Parſon of Prebend, I hath ſuch annut- 


it 


Annuity: 


For Lite. 


—_— A i ee - © © Rn Ret IT > mg op ore ane oo age wr, DE - BO 
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Annuity 


* Kent 1n not, Coke 4.part, 48. B. 6 Hen, 4.7 pl, 33. 
"OCs 


Debt. 


ty ahd reſipne or be diſpoſſeſſcd, it lies for the 


arrerages, Coke 4 4. part. 48.B. Ognels caſe. For 
by his rctignation it is meerly a perſonal thing , 
and the Land is not chargeable. 

So his Executors ſhall have debt by the com- 
mon Law, Coke 4. part. 49. A 22 Eliz, Dyer, 37. 


p1, 62. Cobe 10. part. 61. Þ. For it js accounted 


part of the Teliators perſonal eſtate. 

But if it be a Rent- charge feck or ſervice, 
debt lies not for any ſo long. as the Eſtate 
continues, Coke 4. part, 49; A, Ognels caſe, For 
there the perſon is not chargeable. 

Although it have continuance but to a ſpecial 
intent, Coke 7 . part. 39- B, For the Law takes 
not notice of Ah intents, but looks on it as ups 
ON a continuing tttate. 

But after it be determined , debt lies for the 
party or his Executor, Coke 4. part. 49. Ognels 
caſe. Nat. br. 121. E, Coke 4. part. 49. Opnels 
caſe. 27 Hen. 6. 1. pl. 4. becauſe the realty is-re- 
ſolved into the perſonality, and fo the perſon 
chargeable. 

4. Annuity in Tayl general or ſpecial , debt 
lies not during the annuity , Coke 4. part. 48. B. 
for the former reaſon. 

So of a Rent-(cck,, ſervice or charge, vid.an- 
tea. 
But if the eſtate be determined , quere at the 
common Law. 

But by the 32 Flex. 8. cap. 37. the Executor 
or Adminifirator ſhall have debt for the Arre- 
Tages. 

Annuity in fee during the annuity , debt lies 


Unleſs 


= 8 


A 
PR 


| Nebt. 

Unleſs it bein a ſpecial caſe, as when a Paifon 
or Prebend reſt 1gnes, Coke 4. part. 4.9. A. Nat, br. 
121. D. 19 Her. 6. 41 & 42. Nat, br. 121. H. 
F#ntea. For there the <liate is determined as to him 


that rcfignes. 
So-if a Parſon _ his E xecutors ſhall Los 


debt , Nat. br. 120. L. Coke 4. part. 49. A. 27 
Hen. 6. 8. pl. 18. For there 15 no ether remedy 
for torecover tit. 


And by the 32 Hen 8. cap. 37. the Exccutors 


or Adminiſtrators of every one ſhall have debt. 

But after the Annuity determined every one 
fhall have debt by the common Law, Coke 4. part 
49- ms 45 Edw. 3. 45- execution 71. 


Parliament. 
Superiox Ban. Regis, 
Chancery. 
InCourt of ) | Com. Ban. 
Record. Exchequer. 
Preſcriptien, 
Inferior by. 7 Cuſtom. 
2& Patenf. 
> Common= 
ny i C Right, 
5 F Court Baron For principa]). 
5 County. YFor darimages. © 
D Ancient { and loſſes, 
—- {Notof R ecord, De:meſn, > For Fine or A- 
in any merciamense. 
Mannor. 
Z | Marchant, 
Out of } Sta- { Staple. 
Court Ytate- C According to 
E | 23 Hen. 5. 


F 3 & 2 
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ts 
[1 
GO 


Judgment 


given in __ 


debt for 
the prin- 
clpal. 


For dam- 
- ages and 
pen.” 


Debt. 


Recogn!izances 

Account at common Laws 
_ Arbitrement. 

By Law or Ordinance. 

If a man brings debt upon a' recovery in com. 
Ban.he ought to bring it in Middleſex, where the 
Record is , becauſe it is the Original, upon the 
which the Action is brought ; but a ſcire facias 
to execute a Judgment ſhall be where the otjgi- 
nal Action was brought, becauſe it ought to fol- 
low it. Hil. 9 Fac. Ban. Regis, Muſgrave verſus 
Is bartoa;, for the ſcire facias is in purſuance of it, 
and to have execution upon it. | 

Upon Arrerages recovered in a ſcire facias up- 
ona Judgment inAnnuity brought againſi the pre- 
deceſſors , debt lies upon it, Nat. br. 122. FE, 22 
Edw. 4. 1. pl. 6. for by the recovery it is become 
a Duty. — 

A Debt was recovered in a Court of Pypow- 
ders, and debt brought upon it in com. Ban, ſuper 
tenorem recordi, and good, 7 Hen. 6. 19, There- 
cord muſt be mentioned in the Count. 


If a man recover dammages in waſte, he ſhall 


have anacion of debt for the dammages, Nat. br, 


122.C, 43 Edw.3.2 pl.5. the count Lib. Intra, 
197. C. ſed. 15. tor the recovery of them hath 
made them duty, | 


Debt lies for dammages recovercd in Aſſize, 32 


Hen. 6.29. pl. 23. but then this debt ſued tor 
ought to agree with the Record. See the count 
Lib. Intr. 194. D. ſed. 7. 
So for dammages in a Mort-daunceſter,46 Edw, 
3. 25+ þt. 10. | 
It the PlaintiX in com. ba#, is non-ſuited , and 
| the 


Debt. 


the Record removed by Writ of Error before the 


Colts paid upon the Nonſuit, the Defendant in 
the Writ of Error ſhall have debt for his coſis , 


. 29 Hen, 8. Dyer 32. þl.5, for the Law makes 
them a duty. 


 Dammages recovered in ancient d meſne , and - 


the tenour of the Record was removed by Certios 
rari, debt lies upon it for the —_ 29 Hen, 
G4 3. pl. 5. count Lib. intra. 195, C. ſedi, 11, 
for they are become a duty. 

Dammages recovered betore theMayor of Hull, 
debt lies there, 11 Hen. 4.12. but not in ano- 
ther Court. 

Debt lies for a Fine, Coke s part.41.B, Greiſleys 
caſe. 7 Hen, 6. 2, B © What tine and where, 

Debt lies for an amerciament ina Leet, Lib, 
Intra 151, B, ſed. 1. 23. Hen.8. by, Leer. "I 
 Thecount Lib, intrs. 151. B. forit is a duty. 

Debt lies in a Court Baron, No. Lib, intra, 118, 
Þ. ſed, 1. for a debt grown due within the juril- 
diction thereof. 

Debt lies upon a Statute Merchant, or Staple, 
according to the Stat, 23 Hen. 8, Nat, br, 122. C, 
11 Hen, 6,49. pl. 7, for the Statute Mak. S it 2 
duty. 

Debt lies upon a Becognlzance- it (elf, Nat 
br. 122 C11 Hen. 64:49;*. ÞL.7 -"Flie- Dyer 
306.-pl. 63. The count L1v, intra. 192. b. ſed, 
1. foritisin the natureot a Judgment. 

Or upon the tcnour of the Recognizanrce, 
,39- Hen, 6, 3. pL. $5. 22'El1z, Dyer, 369... pt. 
$2, 

S0 upon a Recognizance taken before the Mayor 
C5 of 


Z29 
Fine, 
Amerci4 
mcnt. 
Jud gment 
Cit OL 
Court As 
Cratute, 
Rec I0n!- 
Cal > { &; 


23© 


Account 
4rthe com 
moan Law. 


E£9:tre- 


$4 { 9.4.1 


Debt. 


of Hwll, 36 Hen, 6.2. pl. 2.In Hull. ©. if clic- 
wh:re. 

Debt brought upon a Recognizance after the 
Recognizance taken, and afore the enrolment af 
it, and good, Paſch 43 Eliz. Com. Ban. For the 
Enrolment makes nat the duty, 

Debt lies upon Arreragcs of Account at the 
Common Law , the count Lib. txtra. 149. A. 


ſect. 1. 


Alfo a Bayliff (hall have debt upon the ſurplu- 
ſfape of account, :Nat. br, 121, 1. 3d. Hen. 6.5. 
19 Edw.2. Dcbt 176. againlt his Maſter, for the 
Law makes it a duty in the Maſter, 

He ought to count the place and day where the 
Auditors were aligned, Hil. 32, Eliz. Com, Ban. 
Lord Dacres calc. before whom accompted, and 
the Accompt lated 3 for they are traverſable. 

But if the Lord will not hear his Accompt, he 
hath no remedy for the ſfurpluſage, 7 Edw. 3.12. 
per Herle, For then it appears not wiether any 
thing be due to him or not. 

Eut it lies not by a Receiver, 3$ Hen. 6.5. pl, 
14. Mich. 12, Jac.Þan, Regis, Counteſs de Suf- 
folk verſus Floyde. For. a receiver 15 LO0t to lay 
out for his Maſicr. 

But a receiver for Mcrchandize | ſhall have it, 
38 Hen. 6.5, Prifott & Moylez becauſe he re- 
ceivcs it for to be employed, and the Maſer is 
to ſiand to the gain ard loſs if there be any. 

Bebr lics upon an Arbitrement,Nat. br. 121.6. 
Coke 9g. part, 92, B, the count Lib. intra, 153, C. 
je. 1, For an Arbitremient is a judgment ty con= 
ſent of both partics, and by it a duty 1s crea- 
icd, | : 


Debt 


Debt. I71 


© Debt lies upon an Ordinance, or by-Law, Coke alga 
x. part. 64. A. Q. What Ordiuitice; alta 


nar: 
A Pain is laid upon one in a Leet to reſorma 
Naſance, and afterwards it is preſented that 1t is 
not done, the Lord ſhall have debt, 23 Hen. 5. 
br, Leet 37: for the ſame, forit is a duty condi- 
tionally upon the non-feafars. | 


For a Penalty inflicted upon one in Land, 2 

per the Common Council, debt lies for it in 

_ Ban, Regis, Mich, 9. Jac. Bans Regis, by the 
cultom ot the City, as it ſccms. 


Debt lics for the Daughter for Ayd to rrar- Matter in 
ry her, Nat. br. $3. A. & 122. G. Ui, antea- rerd As for 


For FRE Ayd 1s fer her advancement: | 


' A man having an Annuity of the King, UC- Tor an 
liver a Writ to a Cuſtomer to Pay it , wh Anuvity 
hath affects, he ſhall have d<bt, Nat. br, 121. againſt a 


Cuſtomer, 
F. againſt the Cuſtomer, elte not. £:c. afrer 


So if he ddliver a Tally to a Cuſtomer. 27. delivery 
Hen, 6. 9. pl. 1. For that is a futhcicnt wat: ir. ofa 176 
rant tohim to pay it. = 


. So if he deliver a Tally to a Collector ot 
Tenths and Fifteens , 37 cog: 5: pl. 5- tor 
the (lime reaſon. | 
Debt lies pro rationabili parte bonorum, wherc Pr nts. 
the cuttom gives ſuch part, Nat. br. 122. L. 3 SITE ns 


| Eaw. 3.Dcbt 156, for him that is to have luch + pogornn: 
part. 


The count was that the Son or Daughter 
which is not heir, nor prefcrred in the life of "y 
Father {hal} have a i reaſon able part. and {hows the 


P 4 things 


Debt. 


things to the value, &c. Lib. intra. $64. B, 
ſed. 1. The valuejs to be ſhewed to reduce it.to 
a certainty. 

But (hall not have this Writ, but where ſuctt 
cuſtom is , 40 Edw. 3. 38. pt. 13. Mowbray. 7 
Edw. 4. 20. pl. 23. 3, the common Law tak«s 


_ nonotice of ſuch reaſonable part. 


vOr A re- 
lief per 
EXCecutor. 


For it cannot be founded upon Magna Charts 
cap. S. becauſe it is but only foreprifed, Regiſt, 
orig. I4T. E. 30 Edw. 3. 20. A, Seton, and noc 


 Ordained or enacted, 


But other Books fay it lies at Common Law, 
Wat, br. 12,2. L. Glanvil Lib. 12. cap. 20. 17 
Eaw 3 9. pl.29. 2. Famen 3 tor cuſtom makes 
Lawin many calcs. 

And the account is upon the Common Law, 
No. Lib. intra. 565, A. ſed, 2. viz, per legems 
terre, 

So debt lies where the cuſtom i is that the heir 
ſhall have the principal goods, 30 Edw. 3. 2.pl. 
9.39 Edw. 3.6. pt. 24. & fil. 9. pl. 15. tor 
thereby they are aduty veſted in him. 

E xccutor ſhall have debt for a relief, becauſe 
it is but animprovement of a rent- ſervice, Coke 
4+ part. 49. B. 34 Edw. 1. Avowry, 233. 11 
Hen.6. 15» pl. 4. and is not a rent-ſervice. 

And it is a Sas to the Executor, 34 Edw. 
3. Avvwpry, 233. and ought to be aflcts in his 
hands. | 


But the Lord ſhall not have debt, Coke 4. 


part. 49. B. 7 Hen. 6.13, For it 1s no Chattel 2 


tothe Lord, 34. Eew. 1. Avopry 233. 


Toll 


Debt. 0+ DWgY 

Toll (hall be recovered by debt, 20 Hen. 7,1. For Toll. 
pl. 2. but vide librum & quere, for it ſcems tt 1s 
a duty certain. 

Debt lies for Eſcuage after that it is af<ſicd per For Eſcur 
Parliament, for then it is a duty certain, Crocks 55 
133. p1.xiv. * 

Debt lies upon a fimple Obligation Count, Simple 
Lib.Intra.178.B, ſed.1, for-there is a duty cer- Obligation 
FRY np 

Or upon an Obligation with a Condition. ” 

Vide- per Attorney vel ſervientem ad legem, fol. 

174-D. Sed.g& 6. Q. 

Debt upon a Bill to pay within a month after 
that the Platntift ſhall come from Jeruſalem, he 
needs not givenotice to the Defendant of his re- 
turn, becauſe he is bound to pay it at his peril, 

Hill.g Jac. Ban.Regu, Edmonadr. 

Obligation with condition to perform Cove- 
vants, No. Lib. Intra.13G.Þ. Sed.1 4. 

Obligation to Jifharge and fave harmleſs the 
Sheriff of all eſcapes of perſons in Execution, a 
good breach to (ew that one was in execution, 
per Capias,,c. and that he ſuffered him to goat 
large z without ſhewing, 1. that he was at: 
large; 2. without giving notice of it, and re- 
queli to ſave him harmleſs, 3. without (hewing. 
that the Capias was returned; Trin. 12 Fas, Com. 
Ban,Norton verlus Smyth, for the Capias ſhall be 
intended to be well executed. 


pon a ſingle Bill obligatory and the Count, 
Lib. Intra.178.B. ſed.1,2.3 


ipon a Bill igitory with condition, Lib. 
Intr,178. C. Sed.q. antes. 


Dcbt 


k-3 
8] 
> 


Carry, 


A Ars, ve 
Thr arts, 


Debt. 
Debt upon an obligation made in England to 
be paid in Flanaers, Lib. Iatra.158.C. Sen, 


Debt lies upon a Tallce ſealed, Nat. br. 122.1. 
2 Ricy,2 Debt 4. vide 44 Edw.3.24.pt.23.antea. 


The Writ in Debt ; 1. In the County, 
2. 1, es Bai 


Rex, ec. precipimw tibi quod juſticies A, Ow 
iuſte & fine ditatione reddat B 201. quas et deber, 
at aicit, & ficut rationabliter monſtrare poterit, 
grend et reddere debeat , ne amplius inde clamorem 
cis pro defer Tuſtitie, &c, Repijt, orig. 139. 
A. Nat.br.119.H. 

In Comitatue. Pro debito ſemper dicitur qauas e3 
cebet tantum,. & procatallis detinet tantum Regiſt. 
9r19.139:Þ. G 109 ut aicit ſen ut dicitur. 

Bur fot Executors it is always in. the detinet, 
tide; tor the debt 3s due to the Tcftators eltate, 
and 15 only dctained. from the Exccutors 74 re- 
tardationem teifamenti Teſt atoriz, 

i Dcbt be by Adminiftrators,all of them muft 
be named ,. Regiſt. orig. 140. 4. for they-have a 
poy nt Authority, w which mutt be purſued. / 

The Writ hall be tn the Detzzet only , Regiſt. 
&ig. 1209. B, forthe former reafon. 

kf one recover againk Adminiftrators., and 
bring dcbt upon the Record , the Writ ſhall be 
f-1ixet only, 11 Hen. 4.56.p1l.2. viaceli Hen,6.7. 
19.39. For by Newton, fol,37., debes imports his 
proper debt, being upon his own Contra, 20 
Hen. 6, F. 4: Porteſcue for they owe nothing 
themſelves, but only do detain in anothers 
©14CC. 


ii 
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If Husband and Wife bring Debt, the Writ Hochand | 
_ ſhall be deber & detinet es, Cke 5. part. 36, 4, 0d Wite. 
Walkots caſe, 12 Hen. 4. 1.pl. 1. 7 Hen.7, 2. B. 
debet in reſpect of the wife, and detinet in re- 
fpe& of the husband, from whom the d<bt is 
withheld. - 

But the Count ſhall be ſpecial, 7 Hen.7 2.8, 
3nd ſhew how, and to whom che debt becarne 
due. 

So in debt againſt them for debt due before 
Coverture, 7 Hen.7. 2.6. inthe debet in reſpe&t 
of the wife, and detinet as to the husband. | 

Bill againſt a Collecor, after that he hath ac- Againft z 
counted there ought to be nuper ColleQor , 15 Eolicdtor. 
Edw.4.27. for after his account he is out of his 
othce, and cannot be called ColleQor. | 
Debt per Exccutors, the Writ (hall be detiner By Exc. 
only , although the duty accrue in their time ,z ©vfors- 
for it is due to the Teftators cfiate only, and not 
to them, Coke 5.p8rte31.B6, Hargraves caie, Nat. 
br.119.M, Regiſt .orig.140.A. So tor goods of the 
T<cſtators fold by them 19 Flea. 8.8. 11 Hen.6. 
36.4. 20 H*n,s.5.B. and fo tor Rent due in their 
time, for the ſame reaſon, 

Soit they f{cll a thing, and take an obligation 
for the money, 17 Edw,3. 64 pl.78.25 Eaw.z. 
4c. pl. 7. for this is to the uſe of the Telta- 
tor, | 

Et Regift.orig,138.B. g Hen.6,11.B, 20 FHlen,6. 

4.Þ, Paſtor. 

In ancient time in ſuch caſe it was in the debex 
& detinet , but not at this day, becaule that debet 
{uppolrth a property which the Executor hath 
not; ſo that it is to be noted, that ancient Fre- 

iidents 
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{idents - may be altered upon good grounds, 
All Executors ought to joyn in Debt, although 
that ſome refuſe the Adminiſtration , Regiſt, orig, 
 1409.B, 22 Edw.z. 19.p1,8.7.41 Edw.3.22.pl.10, 
21 Edw,4.24.36 Hen.6.8. Coke 9. parte37. Hen- 
floes caſe, 24 Edw.3.40.B, Thorpe, 19 Hen. 6. 31. 
quere, if they refuſe to prove the Will, for then 
it ſeems they were not Executors. | 
Vide tamen, 38 Edw. 3.0. pl. 7. L. where an 
Executor fold goods and brought Debt fole for - 
the money, and it was awarded good without his 
Companions 3 it ſeems it was , becauſe he folcly 
made the ſale. Dueretamen. 
An Execcutor and an Executor of his Fellow 
Exccutor joyned in debt, and good, 7 Edw.3.261, 
pl.22. ©. 
FRE But the 28 Edw. 3.92.f/. 11. Wiby, this is 
not Laws for 29 Eaw. 3.49. 23. the ſurviving 
Execcutor ſhall have it ſole, and fo I conceive 
the Law to be. Ss 
Wife Exe- > A Wife exccutrix in debt, by her and her huf- 
e.trix. band the Writ (hall ſuppoſe both Executors, a2 
w Hen. 6. 49. pl.8. for conformitics ſake ; for the 
wife cannot ſue without her husband. 
Feme covert Executrix ſhall not have debt 
without the husband, 8 Edw. 3.330. pl. 48. 10 
 Edw. 3.381. pl. 63. 21 Hen.6.30. pl.17. Marks- 
ham, Repiſt.orig.14.0. for the aforeſaid reaſon. 
Againſt The Writ (hall be detiner only, Nat.br.119. M. 
Executors Regiſt.or7g.139.6. antes. 
| © Butfor Rent due in the time of the Executor, 
jt ſhall be in the debet & detinet, Coke 5.31. Har- 
graves cafe, 7 Edw. 6.81. for it may be for the 
benetit of the Executor. 


A 


Debt. 


A manhbcing Executor of his own wrong takes 
Adminiſtration, quere how he ſhall be ſued,Crooke 
127. pl.91.4. it ſeems as Adminittrator, tor that 
is his belt condition. 

It ſufficeth toname them only that be Admi- 
niſtrators, Regiſt.orig. 140 A,& B. 19 Hen.6.3 1, 
Coke 9. part, 37. Henſloes caſe, 33 Hen.6.38.pl.15. 
in the Writ afd Count; 

Debt againſt an Executor, which pleads joynt 
exccutorſhip with another3 they both may plead 
{o, but the former only cannot, 29 Edw. 3. 11. 
pl. 32. for they are but one Executor. 

Debt lies againſt an Executor of right and of 
his own wrong, 39 Hen. 6.45. pl. 19+ for the lat- 
cer hath made himſelf liable. 

But not againſt an Executor, and an Executor 
of an Exccutor, 4.1 Edw. 3-13. pl 3.for this would 
be to recover one thing twice. 

Two Executors, viz. a Man and a Woman, ad- 
miniſter, and intermarry, debt lies againſt both, 
22 Hen.6.59. pl.12. for the marriage drowns not 
the Executorſhip in the woman. 


£64 
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The Heir ought to be named, 3o Hey. £ «. plz, z, Heir. 


in debt brought: againſt him as heir, that it may be 
known in what capacity hes chargeable. 
But Regiſt.orig, 140. A. he was named Heir in 


the Count only, and not in the Writ, and yet. 


good. Dueretamen. 


He was named Heir apparent, and it was er- | 


ronious, Paſch. 35 Eliz. Ban. Regis 242. Andleys 
caſe for he is op chargeable during the life of 
his Anceſtor, for the Heir is bound, and not heir 


Apparent. 
It 


238 


Debt. 


It ſhall be 3gainſt him in the debet & detines, 
and not in the detinet only , becauſe he hath AL. 


fets in his own right, Ccke 5. part.36. Walkots cafe, 


_ Regiſt. orig. 140.4. Com.q41.A, Pepys calc, by in- 


Debt a- 
gainſt the 
Ordinary, 
and the 
Writ. 


tendment of Law, till the contrary appear. 

Precipe A. Epiſcop. London. ad cujus manic bo- 
12 & catalla que fuerunt B. qui obiit inteſtat. we 
dicitar, devenerunt , quod juſte & fine, &c. reddat, 
&e. C. ſolidos, quos idem B. ei debait, &7 predifiis 
Epiſcop. et injuſte detinet, ut dicit, & wiſh, &c, he- 
gijt. orig.141.4. Nat.br,120.D. 

Et ibidem vide the Writ againſt an Executor of 
the Ordinary, who is liable, and not his Succeſſor, 


for that rmight be inconvenient. 


Nath. 


But it lics not for the Ordinary, Nat:br. 120. D. 


Coke 9. part.39. Henſloes caſe, for he hath no pro- 


per interelt in the cftate 3 tamen vide, the Writ 
for the Ordinary in the Regiſt.orig. 141. A. Duere, 
if it lie not, what remedy the Ordinary hath to 
recover the eſtatc,and to puniſh the #078 feſor. 

Nota , when a man demands money it fhall be 
debet & detinet; Nat. br. 119. G. viz, where the 
Aion lics in the debet & detiner. 

Ard if it be for avy other thing it ſhall be in 
the detinet only, Nat.br.119.G. Regiſt. ,orig.139.B. 
34 Hen, 6.12, pl. 23. for a man is not properly 
faid to owe goods, but to detain them. 

And the Writ ſhall make mention of the va- 
luc of the goods, 17 Edw.3. 48. pl. 17. 29 Edw. 
3-39. pl.14. & fol.45. pl. 6, that the charge may 
be ccrtain. 

And if it be for money, or other things toge- 
ther with it, then it ſhall ſay 10 [.. qu. ei debet & 


wnjeſte detiner, & 10 1. quarters of Corn , que ci 
| injuſte 


Debt. 


injuſte detinet, Nat. br,152.B. 3 Hen.4.13. pt.20. 
11 Hen, 6. 48.p1.6, 12 Hen, 6. T. pl. 3. vide39 
Fl+n..6. 34. pl. 46. debt for 300 !. 

A man cannot demand 101, by one Writ, and 
10 1. by another, where the contract was for 20 !. 
1 Hen.5.6.B. but the charge muli be entire as the 
contract was, otherwiſe there will be unneceſſary 
chatge, 
_  Forin Mich, 14. Fac. Ban. Regis, in the cafe of 

the Bailies of Ipſwich Houghton Juſtice ſaid, that 
A was indebted to the King in 30001. the Ring 
granted to B 1000 0. parcel of- it, yet Þ ſhall not 
have debt for the zo00 1. as was adjudged in 
the Chequer, ixt.Torke & Allen, for this were to 
alter the debt. 

' A was bound in 61. Flemmiſh, quere what 
Writ he ſhall have, 34 Hen 6.12, pl. 23. 29 Edw. 
3. 19.pl.5, viz. for what ſum, whether it ſhall be 
reduced into ſterling money. 

For Lib, Intra. 15S. C, ſed. 1; the Writ was 
for 28 /. and the account of the bill was 191.16. 
Flemmiſh, which is 141. Engliſh, and for the 
 Kemnant,&c. the Action brought, 


The Proceſs in Debt, 1. Before appearance. 
2, After appearance. | 


At the Common Law the Proceſs was but a 
Summons , Attachment , and Dikrefs inhiite , 
Coke 12.4. Harberts calc. 

But by 25 Edw, 3. cap. 17. Capizs was given, 
yet the Proceſs is yet a Summons, Attachmcnr, 
and Diſtreſs, 3. a Capias and an Exigend. 3 4 He. 

6.20. A. 
bh But 


*J7 
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Nat to 


Account. 


For arrea- 
rapes of 
42ccount. 


'y, Before , 
Auditors. 


2. Before 
Auditors. 


Debt. 


But if Debt be in the County per TFuſticies, and 
the Baily return a Nihil habet, and afterwards this 
15 removed, quereif a Capi lies, 3 Hen.5.4. 

Nots, that a Capias lies not upon a Recogni- 
zance, 23 Hen. 7. 100. pl. 1. Crooke, for that is in 


the nature of a Judgment , upon which a mean 
Procels lics not. 


Nor againſt a Peer of the Realm, Coke 6. part. 
52.B, 11 Hen, 4:15» 3 Hen. 6.48, 29 Edw.3.30, 
pl.40. & 42. p1.3. 5 Edw. 4. 108.B. becaulc he is 
intended to have Land ſufficient to pay his debts; 

But it a Biſhop of Wales or Ireland be ſued 
upon a Nih14l ale returned,a Capzas lies, ibidem, 
©nere of a Welſh Biſhop. 

The Barr in Debt. 

Debt lies for Arrearages of Accoun!, that hs 
owes nothing is a good barr, Lib.latr. 149.B. ſef. 
2. for this may be put in iffue. 

And this may be by wager in Law , becauſe it 
is within the Statute, 22 Hen.6.35. pl, 53. 9 Hen. 
5-3. p1.9« 43 Edw.1. pl.3. 

And lo if it be before an Auditor,Coke 10.part. 
103.4. 4 Hen.6.25,pl.3. 20 Hen.6:16, pl. 4. 13 
Hen.7 .3.Þ. Conesby. 

It it be for Arrearages of account before Audi- 
tors, impriſonment by Auditors is a good Bars 
but then he ought to be committed forthwith by 
the Auditors, 27 Hem.6.8. pl.7. Coke 8. part.11g. 
B. Com.17., tor this is as it were the Execution 


againtt him. 


Non computavit a good barr, 3 Marie Dyer 
122.p/.15, for if there were no Account, there 


can be av Arrearages found upon it, for which to 
bring the Action, 


Nat 


Det. 

| Nul tie! account, 34 Hen. 6, 22, A, Danby, 4 
boo barr. | 

Arbitrement for Arrearages of the account nc 
barr, becauſe one ts matter of Record , but the 
Arbitrement is not, 3 Hen. 4.5.pl.23. 4 Hen.6. 7. 
6 Hen,g.s. pl. 28, 8 Hen.5.3.pl. 13. Hull, 3 Hen: 
6.55-4. and (9 cannot diſcharge a matter of Re- 
cord. 

Auditors Aiſcharged by the Plaintiff a good 
barr, Lib. Tatra. 150. A.Sed.g. in Account, - for 


this defiroys the account upon which the Aon is 
brought. 


Obligation made to the Plaintiff for Arrcara> 
ees ho barr, 11 Hen. 4+ 79. for an obligation i is 


but a thing in Action. ©., 
Payment in another County a good batr, Lib. 


Tatra.150. A. ſed. 10, for the place of payment is 
not material or traverſable. 


That he owes nothing per patrzam, a good barr, 
Lib. Intra. 150. A. ſett.1. 4 Marie Dyer 145.p!. 
63. for this is a dirc& tender of an iſſue. 

That he owes nothing by the Law no barr, 
becauſe Auditors are Judges of Record, 2.cap.It. 


Coke 103.4, Denhounds cale, 4 Hen.6.17. & Hey, 


6.5. 14 Hes. 19. pl.21. 5 Hen. 5-35 p1.g. and they 
have adjudged him to owe. 
*  Butthe Plaintiff may be examined by the Au- 
ditors, and if it be not found that the Defendant 
is in Arreatages, ths Defendant may wage his 
Law, per the Statute, 5 Hen. 4. cap. 8 Coke 10. 
part.103.4. 8 Hen.6. 10 & 15+ 19 Hen.6. 43. pd. 
90. 20 Hen. 6.32, Aſton, tor then he is not con- 
cluded by the Auditors. 

And if the Plaintiff or his Attozney refuſe to 
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| OI Record : 


' Det ble : 


be examined; the Defendant ſhall wage his Law, 

3 Hen.6.24. pl.5, for then the Det.ndant nay 
i bclicv.d as well as the Plaintiff. 

But if the Exc«cutor brings Debt for Arrcara- 
gcs.of account in vita teſtatorys, he (hail not be Ex- 
amined 3 but his Attorncy ſhall, but nut upon 
Oath, 3 Hen, 6.4c. pl. 2. 19 Hen.6.S. 10 Hen.6. 
20. 34 Hen.6.32, Aſhton, 20 Edw.4.3.p1.24. for 
the Exccutors thall not be ny tobe privy to 
the contracts of tne Teltato 

But 21 He1.6.4. pL. 10. the Exccutor Was. eX= 

mined, but not p recilcl, which ignites little 5 
tor 471 generalizis nom eft cer titudo, 

Soit Kao brought fuch Aion againſt an 
Exccutor, he ſhall not be examined , 20 Edw.q.z. 
DI, "hp Viz. the\ Platntiit. 

Soif it be found that they ſubmit themſelves 
fo Arbirrement, fo that they were not Auditors, 
but Arbitrators, they (hall wage their Law, 22 
Her.6.41. pl.13. tor Arbitrators are not Judges 


The Lord (hall 
HC Md Te [1121 i 
v3 {> E ] bs | 7 
Wapcu 1115 L:4V Y 


ay that h: owes nothing, and 


G 
Is « eſt m. 2 2.caÞ. T1. Goth not ex- 


- tend to the Lord, 14 Her. 6. 24. 22 Hex. 6.4) 


38 Hen.s, A. 29 Edw. 3.20, pl.20. Coke 9. part. 
v7. 7. A. Pinchons cale,. 

he Defendant alledges before Auditors \" that 
ne peta to the, Plaintiff one Statute Mer- 
chant in licu of the ſum, the Plaintifi wages his 


Law, 30 Edw, 3. 4. pl. 19, upon the WOnVery: 


. Succeſſor (hill wage his Law upon 2 thing lent 


6.7 
eo his predecitior, i Eaw44u. pl, g. becaule not 
Privy 00 > he contre. 
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That he owes nothing by rhe Law , a good Torhe 
barr, Lib. Intra. 152. C. ſet. 5, although the MT7* 
thing lent be by others hands,29 Edw.3. 26.p1.24- 
tor the Law wager is upon the reccipt, and not 
. the delivery. 

Debt upon bailment, the Defendant pleads Bailmenv, 
that they were delivered to be redelivered to Þ, 
the which he had done, a good barr, Nat.br. 135. 


M.. tor the truſt was pertorned, and the contrah 
thereby diſcharged. | 


Arbirrement of Rent, Trceſpals, and payment guy 
of the thing awarded :3-good barr without ſaying N04 07 


year: 
te owes nothing, 10 Hen. 7. 4 pl. 4 = OE forts: 
chereby the agreement is waved. 3. at will, 


An Accord, a good plea, 10 Hea.7.24. 2 Rich. 
3. Debt 100. Coke 9. part.97. A, Peyioes calc, for 
the fame rcafon. 

Acquittance of the Jaſt day fhall diſcharge all 
Arrearapes, 11 Hey.4.24.19 Eliz. Dyer 271: pl. 
26. due before ; for it (hall be intended tNEIE WAS 
nothing due when the Acquittauce was gtven. 

The Leſſee pleads the pwn of the L-ffor 
fOrepair the houſe with the rent, becauſe it was 
decayed ; this is no good plea , _ cauſeit is walic, 
34 Hen. 6.17. 14 Hen.4 27. p1.35. 11 Rich. 2, 

arr, in the Leſſce to ſuffer the houſe to decay, it 
he was not Leffſee at will. 

But if the grand Timber be in decay, per- 
chance it may be a good barr, iidem; becauſe 
Leffeeat years is not bound to repair them: eXcep! 
he be ticd by tpecial Covenant , 2s it frems. 
Duere, | 

The Leffee was Advocate in the Spiritual 
Court, the Leflor promiſes that he {ball Keep 

(> > #78 
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Debt. 
the Rent for his Fees, this is no barr, for ſicp- 
Page is no plea, but he hath a good ground to 


have an Aſſumpſit to recover his fees, Mich.9 Fac, 
Ban. Regia, Farvi verſus Lea, and heref 15 no con- 


| tideration for the promiſe, for he was his Advo- 


cate upon another ground, 

The Leſſce pleads, that the Leflor entred before 
the day of payment, and ejeced himy,a good barr, 
a7 Hen. 6. 10. pl. 6. 46 Eaw. 3. pl. t. Lib. 
Tarra. 17 5. D. ſeF.10,11, 12, for then the Rent 


could noi be due, for it was payable for the whole 


term, and cannot be apportioned, for it is entire. 
A good barr to ſay, that the Leffor entred be- 
fore his day without any more, 34 Hen. 6.21, pl, 
40. for the entry implies an cje&ment z for both 
cannot be in poſſcſſion, 
So if the Leſſor enter but in part , a good 
barr, Coke 3. part. 22. B. Walkers caſe; for the 


' Rent is payable for the whole thing lett, and is 


entire, 

But if the Leſſee enter again before the day of 
payment, no barrz for then he regains the poſlel- 
ſion, and hath ele&ed to wave this advantage of 


_ theentry made upon him. 


So it the Leffor cuts the Trees, no barr , be- 
cauſe the Leſfor <jcts not the Leſſee, 33 Eliz.but 
is only a Treſpaſlcr, 

Entry by a Stranger which hath a better title, a 
o00d barr, Perkins 163.Lib.Intra, 176.A, Sed.12, 
45 Edw 3.8.pl.10.for that makes void the Leaſe. 

But not tor Arrcaragcs due before the entry, 
9 Hen.6,17.B, Cotteſmore, 19 Hen 6. 42.B. Paſton, 


20 Hen.6.20. pl.1s. tor fo long the Leafe conti- 
nucs in being. | 


Debt 


Debt. | 


Debt for Rent in cons. M, where the Land is in 
com.Þ, levied by diſtreſs is 2 good plea, without 
ſaying more, 4 Hezx.6.5.pl.12.,22 Hen.6.31. pl.1s. 
25 Hen.6.6.pl.2. Although the Leaſe be by In- 
denture, 4 Hen.6.5. pl,12. 18 Hen.6.17,A. per 2 
Juſtices, 11 Hen.7.4. pl.16.tor it thall be intended 
tobe levied where the Land lics, which cannot be 
tried where the Adion is brought. 

But ii it be in the ſame County where the land 
is,then it ought to conclude that he owed nothiag, 


becauſe the Countrey may have notice whether he 


did or not, 28 Hey.6.6, pl.2. 33 Hen.6.4.pl.12. 
and may try the iſſue, 
But the 9 Edw.3.33.4. pl.16, Herle, itis good 
without ſuc!: couclution. ©. It feems, he thought 
levied bydiſireis doti imply that he owes nothing. 
Debt upon a Leaſe for Tithes, levied by diltrc(s 
is no barr, becauſe there is nothing fubjed to di- 
ſtreſs, 22 Hea.6.35, pl.53. 11 Hea.4.40.br. debt 
234. and fo the plea is inipolhible. 

A good barr that the Leſſor difirained, and fold 
the diſireſs for the Rent by the aſſent of the De- 
fendant, 2 Rich.2, Debt 235. tor ſo he might do, 
but not without his conſent. 

Payment in another County, a good barr with- 
out ſaying more, 22 He.6.36. pl. 1,34. Hen. 6. 
17.B, Moyle, 9 Hen.5.2.pl.6. 11 Hen.7.4-pl.16. 
1 Hea.5,.6 & 7. 20 Hen. 6. 15. B. 22 Hen. 6.35. 
p1.53. tor the payment is the ſubſiance, and the 
place it not traverſable, 

For otherways it ſhall be tried where the Writ 
is brought, 4, Hex. 6.5. pl. 12. viz, if he plead 


payment generally, tor that ſhall be intended to be__ 


wherethe Action is laid. 
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Debt. 
To fay, that the Leflor covenanted to repair 
the houſe, or that the cuſtome 1s that he ſhould re- 
pair it, and did not do it; this is no barr, becauſe 
it is but a Covenant upon which the Defendant 
may take his remedy : but jt the Leaſe be that 
the Leflce repair'd it, and paid the rent for Re- 
parations, this 15 2 200d barr, that the Leſſor did 
rot repair it, 27 Hen.6.10. pl. 4 ©. 
But upon a leaſe by Indenture,and that the "Mes 
ſhould repair the houſe at the coſt of the Las 
i5 a good plea to ſay, that he did expend thc Remi 
in repairing of the houſe, 2 Rich. 2,235. for this 
zprees withthe Leaſe. 
That the Leafe was vpon a condition. and upon 
the breachof the condition the Leſſor cntred be- 
fore there was any thing in arrear, no pica, for 
he ought to anſwer the debet,Crooke 1 53. pl, whic! 
he doth not by this plea, which is oo more but a 
negative Pregiais, | 
Surrender before the day a good arr, 4.19.Tatr 
176.C fed. 17. for thereby the Leaſe was diowned 
before the rent duc. 
Accord a good plca, Coke 6. part. Blakes caſc, 
Lib. Inira.2 205.C. ys 1 1. And , that the Plain- 
{if had anobl! THEILIO? {Or the flame ey, 5 Her, A. 
Hs for this is Sick Latist {zQion as the Leſſor ac- 
cepted of in 1169 of the Payment of 1 tne Rent, | 
Payment to tlie Sci var no batr,  unlels the Ser- 
72nt was commanded by his Malter t9 receive it, 
or that the money. cat M e | NIw uſe of his Maſier 
by bis afFent, Dol. $11:4, 138.4. for a Servant 
;3 0t a Recetver without fore cial warrant. 
Ipona! cate for years of a flock of Cattel, OT 


Act Pertonal ting rendring Rent at feycral days, 
debt 


Debt. 


debt lies not till the days be incurred, Coke 5, part. 
22, A. Walkers cafe; becauſe the Rent is "entire; 
though the days of payment he : veral, 

That he owes nothing by the Law a good bar 

i Hen.6.1. pl.3. 9 Eaw.4.1 | 

' That he owes nothing a nood barr,although the 
Plaintiff bea Serjeant at Law, 53 FH#.5.33,pl.26. 
21 Hen.6. 4. p1.6, who fucs for his Fees , tor fic 

payments uſe to be private. 
\ _ The Defendant (hall not wage his Law againit 
an Attorney, becauſe the Court compecis him tobe 
Attorney for the party > and o no voluntary re- 
tainerz otherways, it it be upon fait in a baſe 
count, 21 Hen.6.4. pl. 5. Forteſcue Newton, ior 
there he is not bound tobe his Attorney. 

Thathe departs his ſervice within the term, 3 
200d barr, 40 Fdw. 3.25. p1.27. 2gainlta Servant 
that ſues for wages tor the wages is due for the 
whole time. 

That he diſcharged him of the ſervice within 
the term to which he agreed, is a good barr, 1C 
Hen.6.23. pl.78. for this dilcharge is accepted in 
ſatisfaction. 

That he retained him not mo2o, forms, ec. 
200d barr, 38 Her.6.22. pl.41. vis. according to 
che Statute. 


Payment without ſpecialty 1s not 2 good barr in 


debt, brought by a Servant retained in husbardry, 
40 Edw, 3-21-pl.27. becaule he js retained by Sta- 
cute. 
And ſoif one be retained, bat not according to 
the Statute, the Maſter may wage his Law in debt 
or the faltary, « ]ſe not, Coke 9g. part. 87 & 88. 
Pincoons calc, 3 Hens, Fre pl. 13. 11 Hen. 6.45. 
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Tabilng, 


Debt. 


4 Hen.6.1g. B. 2 Hex.4.14. 39 Hen. 6.18. pl. 24. 
38 Hen.6.22.B. for ſuch retainer is but a private 
agreement, whereof the Law takes no notice. 

But he may not plead , that the Sexvant de- 
mands-40 5. per annum , and the Statute allows 


ot this, becauſe he was not retained according 


toit, T1 "Hen. 6.10. pl-20. 
So if he be retained in all occupations although 
that husbandry be comprehended within 1t 5 but 


| he muſt be retained particularly in husbandry. 


If a general recciver retain one by deed, yet 
the Maſter may plead that he owes him nothing by 
the Law,2B Hen.8 Dyer 20. pl. 12.4- for he hath no 
authority to retain him. 

Tf one be retained in husbandsy, although he 
be not compellable to ſerve, yet his Maſicr ſhall 
not wage his Law, '38 Hen.6.22.B. pl.4. becauſe 
the Retajner is by Statute. 

A retains B to be his Steward of his Court-far 
one year or more, he ſhalt have debt although the 
retaincr be by word ; but not for an Annual pen- 
f5on, unleſs the retaincy be by deed, Crooke 1 Hen. 
S. 15S. p1.6.becauſe that is of longer continuance, 
and therefore the contract ought to be more ſ0- 
lemn than by parol. 

Infancy no barr, 18 Edw.4. 3.4 Vaviſor,1o Hew 
6.14. wa 1-5 rom in debt tor dict and neceſſa- 
ries, becauſe the Law makes fuch Contracds | 

300d. 

' That he owes nothing by the Law, a good 
barr, 9 Edw.q.1.B. 19 Hen. 6.19. pl-25.3 39 Hen. 
6.18. pl. 24. Moyle & Danby, 27 Edw 3, 87. pl, 
37. forthe payment may be private 25 wellas the 
contract, 


; __ 5Q 


Debi. 


$o if a contract for cabling be rnade with B. 22 
Hex. 6. 13. p1.18. for a third perſon, 

So it an Inn-keeper brings debt for Diet or 
Lodging becaute they cannot depart till they pay 
ftorit, 39 Hen. 6. 78. pt, 24. therefore it ts rea+ 
ſon to wage their Law to gain, their liberty, if the 
Debt be paid. 

But debt brought by the Lieutenant of the 
Tower tor a prifoners diet, the Defendant ſhalÞ 
rot wage his Law, becauſe the Lieutenant ought 
to find him ordinary Diet, Coke g part. 87. b. and 
therefore here ſhall be ſuppoſed a ſpecial contract 
which muſt be ſpecally pleaded to. 

Yhe Defendant faid that it was in another 
place, viz. the fale upon which the action is 
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Vendition 


brought, and that it was made upon iN 


and that the condition was not performed '; 
good ar to the Acgion, 3 4 Hen. 6. 6. 42. pl. ”; 
44 Edw.3.28. pl.6. vide 47 Edw. 3. 20. pl.q4. 
becauſe the condition not being performed, the 
fale was null and void. 


Debt upon a ſimple Contra, the Defendant | 


pleads that the Plaintiff took an obligation for it, 
s $00 barr, Coke. 6. part. 45. Heggins. 3 Hen. 4. 
17; 11 Hee. 4. 79. 9 Edwig. 50,51. For this 
amounts toa diſcharge of the Contract. 
Payment without an Acquittance no plea, r 
Hen, 5.6, B. in debt upon a ſpecialty, becauſlcir 
mull b: dilcharged by a thing of as high a ne- 


Tire, 


He cannot plead to the Country for part, and 
wage his Law for the other 3 but'if it be for 20-5. 
that the Action is brought, the Defendant may 
fay that the contract was for 10 5. without this 

| has 


250 


Eſcape, 


Der. 


that it was for 20 7. and as to the 10 5. he Wages 
his Law : but quere if he may tender part, and 


wage his Law for the remnant, Crooke. 17 Hey. 


7. 40. pl.12. Itſcemsnot, for there may be more 
due, and therefore it ought to be put in iſſue. 

In debt upon a fale that he owes nothing by 
the Law, a good bar, although the Defendant 
bought it of the ſervant of the Plaintift 3 for the 
contrad of the Servant is the contra of the Ma- 
ſer, Zo Edw; 3. 19. pl, 27. It the Servant had 
authority to buy and ſell, or that the thing bought 
came to the Maſters uſe. | 

Unleſs the Contrat be by deed, 39 Hey. 6. 
35. pl. 46. Which muſt be avoided by Decd, 
and not by the Oathot the party. _ 

Debt againſi the Husband and Wife upon a 
contra of the wite dum ſolz fait, the Husband 
wages his Law, as now he may, for. now it is 
his debt; but if at the day of the doing of his 
Law, the Wite be not there, the Hasband ſhall 
be condemned , 33 Hen.6.43. pl. 23. For the 
debt originally was hers, and therefore ſhe mult 
join. 

That he recovered in an Action upon the Cale. 


upon an Aſtumpſit, a good bar , Coke. 4. part. 94- 


B, Slades cafe. in debt upon a Contract z for it 
was in his cleRion to bring his Action upon the 


Cale. 


The breaking of the Priſon by Enemies or a 


| Tempeſt, a good bar, 33 Her. 6.1.p/. 3. indcbt 


againſi a Gaoler upon aneſcape 3 for *, could not 
prevent it, nor can have ſatisfaction. _ 
But not by Rebels, 33 Hen. 6. 1.pl.3. For 


Rebels may be compelled to make the Gaoler {a- 


tisfaction. The 


Debt. 


The Sheriff pleads that his predeceſſor ſuffer- 
ed him at large, and that hedid take him again, 
&c. a good bar, 2 Edw. 6. 67. pl. 17. indebt 
brought againſt him for an cſcape in his predeceſ- 
fors time. 

E.nfancy no plea, batablk the Statute is gene- 
ral, Ded.& Stud. 147. B. In debt for neceſſarics 
vid, axtea. 

Debt againſt a Bayliff, becauſe the Sheriff had 
not made out his Warrant for apprehending 
one in execution, and yct returns that he was 
taken, and was not, guere whether the Bayiiff 
{hall ay no ſuch Warant againſt the return of the 
Sheriff, 5 Edw. 4. 1. It ſeems not, but muſt 
have his remedy againſt the Sherifi. 

Non permiſit ire a1 largum, a good bar, 10 Hea. 
4-10.38 Hen.6.29 .3 Marie, Dyer. 121. pl.18. in 
debt brought upon an eſcape; for this is a direct 
tender of an iſſue that there was no elcape. 

A Return by a Bayliff of a Liberty, that the 
Precept was not come to him at the time, and 
that afterwards he was not in the Liberty, 18 
Edw,3. 235, is a good bar in debt againſt 
him... © 

Taken 2gain bcfore the Action brought, a good 
har, it that he agrce not to the etcape, and make 
Leh ſuit, Coke 3, part. 52. Tiigwayes calc. 54 
Edw, 1. debt. 162. Otherwite not ; for then he 
iS Particeps rims, 

Thar he owes nothing, is no Plea, bccau'c 
this Aion is brought, nat upon a contra, but 
upona ſpecial clauſe of the Me, 2 Rich: 25 
Iſſue 160. Which cannot be dilcharged by a 
Pica paro!, but! he mull an{er to the Statute, | 

ACCOUNT: 
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Judgment 
tn Court. 


Debt for 
dammages 


Debt. 


Account upon a recovery of dammages, and 
the party committed in execution, Nul tie! re- 
cord, a good bar, 3o Hen. 6. 6, For the Action 
is grounded upon the Record, and if there be no 
ſuch Record, there can be no Action. 

Debt upona Judgment in Pypowders, a good 
bar that he was taken in execution, 7 Her. 6. 15. 
upon the Judgment given inthe Court of Py- 
powders. | 

Upon a recovery in a Court Baron, if an Adi- 
on of debt be brought, the Defendant ſhall fay 
that he owes nothing by the Law, 49 Edw. 3. 3, 
A. Hanmer. 13 Hen. 7.3. B. Conesby. For ſuch 
recoveries are of an inferior nature. 

Debt for Dammages recovered in Afſize of the 
Plaintiffafter Verdic,and before Judgment plead- 
cd, quere 2 Marie, Dyer. 107. pl. 24. 

Levied by the Sheriff, a good bar, 11 Hen. 4. 
50.1.8. For that is ſatisfaction in Law, as to 
the party. 

Elegit pleaded in Bar good, 13 El:z. Dyer. 


_ 299. pl. 34. For by the Elegit he hath elected 


For fine, 
Or amercl- 
ment. 


his Execution. 

Upon a recovery of Dammages in ancient de- 
meſne, debt is brought againſt the Defendant, he 
ſhall not fay that he owes nothing, but ſhall plcad 
Non tiet Recovery , quere 34 Hen. 6.49. A. pl. 
15. Littleton. For it ſeems he may as well here as 
upon debt brought upon a recovery ina Court 
Baron. vide antes. 

' For an Amerciament in a Leet, that he owes 
nothing, by the Law no plea. 12 Ricy. 2. Law, 
33. For a Court-L.cetis the Kings Court,and not 
a baſe Court. | 


For 


Debt. 


For an Amerciament in a Court-Baron , that 
he owes nothing, by the Law a good plea, 12 
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Rich. 2. Stathan , debt 35- No. Lib, intra. 119, 


A. ſe. 1, vid. antea. 
In Debt upon a Statute Merchant with a defea- 


ſance, the Defendant faid that he was a Lay-man, 


and not Learncd, and that the condition ſhould 
have been but to bind him to pay 40 /: and it was 
made 601. This is a goodplea; tor the Action 
is brought as upon an Obligation with a conditi- 


on3 but otherwiſe if execution be ſued upon it as 


a Statute, Hil. 9. Fac. Banc. Regis. Fox verſus 
Brooke, For then ſuch plea comes too late 3 for 
the Statute is extended as a Judgment. 
Arbitrement is no Bar in debt for arrerages 
of account before Auditors, becauſe the ſum be- 
ing due by matter of Record, ought to be anſwer- 
cd by matter of as high a rature, 3 Hen. 4.5. 


Arbitre- 
ment, 


pl. 23. 6 Hen. 4.6. pl. 28. 8 Hen. 5. 3.pl. 13. 


Hall, 3 Hen. 6.55. A. quere. 4 Hen. 6. 17. pl. 
g. 10 Het. 7. 4. 4. which an + Arbitrement is 
not. 

Debt upon an in ſimat comput averunt that he 
was not accountable by the Countrcy, no bar; 
for where the Defendant may wage his Law, the 
Contra is not traverſable, Crooke. 13 Hen. 7. 
39. pl. 4. For the Action ſuppoſeth that he at- 
{cnted to the accompr, fo that that is not to be put 
in iſſue. | 


Nullum fecerunt arbitrium, a good Bar, be-. 


caule this lies in notice of the Countrey, Crooke, 
13 Hen. 7.39, pl. 4. In action of debt upon a 

Bond, to perform an award. 
But it he plead (uch a plea, he cannot rejoyn 
after- 
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afterwards, and fay that the Arbitrators gave ng 
notice, but muſt plead it in Bar, and not by way 
of Rejoynder, Crooke. 7 Hex. 5, 155.p1, 8, For 
ſuch a Rejoynder contefſes an Award, and the 
Bar denics it ; fo that the Bar and the Rejoynder 
cannot fiand together. 

The Arbitrators gave no notice , ne Bir un- 
Jeſs the fubmiſhon be ſo, vis. that the Arbitrators 
{honld give notice 3 for elſe the par tics arc to take 
notice at their peri]. 

The Defendant faid , that before the Arbitre- 
ment made, hediſcharged the Arhitrators 3 this 
is agood Bar, 21 Hen. 6. 30.' 28 Hex. 6.6. Coke 
6. part. 82. B, Uniors cale, and needs not to a- 

er that the Arbitrators had notice; for they muſt 
be diſcharged without notice. 

Debt upon an Obligation, accord with fatiſfa- 
Ction is no Bar, becauſe the duty being certain . 


ought to be avoided by matter of as high a na- 


turc as it was created, which cannot be by pa- 
rol. Coke 6. part. 44. 4. Blakes calc. 
Bur it the duty accrue not until ſome ſubſe- 


- quentact be performed, there accord with fatis- 


ja&ion a good plea, Coke 6. part. 44. A. For 
there the duty was not certain, but depended 
upon a matter ex peſifaQo. 

A. obliged to B. in 160 !. ſhews 3 Acquittan- 
ces, I, of 101.2, of 201. and 3, of 201. which 
ans tO A receipt of 591. parcel of the 1007 
in which he was bound to pay 5O /. this is a good 
Bar, becaulc it appears that it was but 50 7. prin- 
cipal debt, for which the Bond was made, though 


the penalty was 190 7. 43 Iuw. 3,31. pl.26. 


FOrcion 


sf £ |) CT, 


Foreign Attachment in Loydo# is a good Bar,as Attach. | 

it ſeems, No. Lib, intra. 139.C. ſeq. 20. 22 Hey: FO 
6:47. pl. 2. By the Cuſtom there. ©. tame. | 

| {or it may be unduly attached, and no Judgment = 
UPON It. | 


But a Legacy cannot be attached , becauſe it 
- imay not be due in reſpect of payment of the Te- 
ttators debts, Mich. 14. Fac. Ban. Regis. Vaugh- 
21s caſe. and ſo it is 3 thing uncertain. 
Attainder of Felony no plea, Mich. 3S & 3g. Atainder. 
Eliz. com. Ban. Baniſter verſus Truſſelle. in debt. 
| for the Attainder doth not diſcharge the debt. 
Nil 4ebet in debt - upon an Obligation is no N41 4:%t- 
pleaz becauſe an Obligation ſhall not be avoided 
by a nude Averment, but by matter of as high a 
nature, Dutt. Of Stud. 22. 
Now compos mentis pleaded by the party, is no N61 com- 1 
o00d Bar. Trin. 37 Elis. ban. Regis. Strode ver- I | 
ius ' Marſhal. vide 5 Edw. 3.70. For the party 
ihall not plead in his own diſability. | 
Payment without acquittance no plea, in debt Paymenc. | 
without a ſpecialty, 33 Hex. 8. Dyer.5 x. pl. 10. | 
Coke 5. part. 43. Do. & Stud. 22. 20 Heii.6.z. | 
A. Paſtor. 26 Hen. $. Dyer. 6. pl. 3. 28 Hen, $. 
Dyer. 25.93. 160. 41 Eaw. 3.7. "7 15. becauſe 
!t muſ} be av: oided by a matter of as high a na- 
cure, 1 
 _ As by indeature fold Land for 201. and there | 
were Covenants in the Deed 3 for the pertorming 
of which, he bound himſelf in 40 /. Debt 'was 
brought for the 401. Payment without Acquit- 
tance is no p:ea.26 Hex.$. Dyer 6. pl. 3. & fel. 25. 
becaule the Ati on 4s rounded upon the Inden=. 
FChs re and the XZ Bond. 
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Obligation 
condition- 
al, 


Accord. 


Debt. 

A Defeazance vpon a Statute-Merchant to pay 
200. thereot without an Acquittance, is a good 
plea 3 for the Defeazance is inſicad of an Acquit- 
tance, and this [s without bringing an audita que- 
rela, when the party is not in execution, 17 Edrp.3, 
3.p1. Io. For if hebe in cXecution, there he mult 
gd an audita-querela, 

. is bound by obligation to pay his Rent, there 
_— wot an Acquitrance is a 200d bar , 
46 Edw.;, 1.pl,1, becauſe the obligation was 
but conditional; and made no preſent duty. 

When the original contract is for money, an 
accord with fatistaCtion is a good bar, Coke. g. part. 
79.4. Petoyes caſe. 22 Edw. 4-25. 4. For thereby 
the contract is diſcharged. 

But an accord made with a general receiver is 
no bar to his Maſter, if he had not a ſpecial _ 
rity, Do@, & Stud, 157. B. 

But when the condition of the agreement is 
for a collateral thing, there an accord is no bar, 
Coke 9. part. 79. A. 12 Hen. 4.23. 9g Hen. 7. 4. 
4 Hen. g. Dyer; 1. For fuch a thing cannot be ac- 
corded for. 

And if it F e before the day of doing the thing, 
then part of the fum received is a good bar, Coke. 

5. part 117. Pinnels caſe. 27 Edw. 3. $4. to the 
Aion becauſe the Action is brought upon the 
whole ContraG, part whereof was diſcharged be= 
fore the time agreed on for performing it. 

But at the day, or after, it is no bar, unleſs it 
be in another place, Coke 5. part. 117. Pinnels cafe. 
Becauſe then the whole duty was due upon the en- 
tire contract; part received is a good bar in another 


County, elſe the party (hall be without remedy 
for {0 much as he paid, The 


| Debt. th 257 if 

The Defendant pleads, he paid Io much in full _ | 
Grisfaction, the which the Plaintiff received, and if 
not that he paid ſo rmuch, the which the Plaintiff iN 
reccived in fatisfaQion, Coke 5 part. 117.4, Pin- Wy l 
xels caſe, ard good ; forhe muſt receive the mo- | Ii 
ney as it wzs paid, and not as he will ree&cive it} 
it. 

Conditions nd is a good bait 41 Edmr.;, Cohdiri 
Io. pl.7, &: fol.25. pl.1g. Thorpe, in an ation of ons per- 
Debt upon a Bond for pertormance ot Conditi- formed. 
ONS. 

One pleads part of the Arbitrement, it hall be Arbitre- 
intended all that was arbitrated , until the con- MENt: -- 
trary be ſhewed by the other party. 2. The 0- il 
ther may ſhew the remnant, and traverſe abſque | 
hoe, that they arbitrated that only as he pleaded 
it.” 3. The other needs not to rejoyn to more, 
but joyn iſſue, becauſe cl{c it ſhall be a departute 
from his Plea , which muſt not be in pleading, 

Paſch. 12 Fac. Ban, Kepis , Linſey verſus Aſhton, —_. 

Upon an Obligation with a Condition to Jeyy Condition | 
a fine upon Garniſhment, the Sheriff returns him rtar 8 | 
garniſhed in debt, he pleads that he was not by : | 

_ the Law, 28 Edw.3. 100. pl.42. 2 29 Edw 3, 44. | 
p1.4- and good 3 becaule it is penal unto him,and | 
the Bond is but cotditional, and no preſent duty, 
and therefore the Shetifls return fhall not bind | 
him. _ 

A ereofts B by Deed poll. : provided that if Decd po. 

he pay 201. to B he may re-enter, and is bound 


{8 perform all Covenants and Payments COn- 
tained in the Deed poll; he is not bound to pay 
the 20 |. forit is at his ele&ion to pay it or loſe 
the Land, Trin, o Fac. Ban, Regis, Briſcoe verſus 

Knigyt, 


i 
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Condition 


Debt. 


Knight, Rott. 271. for if the Proviſo be not per- 
formed, the Feoffment is abſolute, and the Bond 
is but to ſtrengthen the Feoffment. 

A is bound to Bto pay a ſum granted by C by 
Indenture to B, and to levy it of his goods and 
Chattels, viz. of C3 this is void, and therefore 
no barr in Debt brought by C, 41 Edw.3.7.pl.1s. 
rag 46 Edw. 3.18. pl. 17. Belknap. Quere. 
ad A thing void in Law cannot be pleaded in 

art. 

A Conditions that B ſhall leaſe to C the Land 
in his occupation, except the Trees, this excepti- - 
on is not goo, unleſs they were excepted in the 
Original Leaſe, and then B ought to ſhew it, Mich. 
I5 Jac. Ban. Regis, Dores cale 3 for he lets him 
not the land in his occupation, if he had the Trees 
and excepted them. | 

A Conditions that Leſſee for life ſhall make a_ 
Leaſe for 10 years, and he makes one for ten years, 
if helive fo long ; this is good, for it was im- 
plied before, Mich, 15 Fac. Ban. Regis, per Mon- 
tague Chict Juſtice, Woolridge & Banbury; for 
ſuch a Leaſe could be made but conditio- 


nally. 


A Condition to deliver ſuch a Leaſe as (hall be 
deviſed by the Judge of the Court of Audience, 
Noz deviſavit al:guid, &c. is no barr, for he ought 
to procure him to make one at his peril, Coke 5. 


part, 23. B. Lambs caſe, the Pleading, No, Lib. 


Impoſſible 
condition, 


Jatr.130.4. for the Condition is for the Obli- 
gors benefit, and therefore he muſt do his bell to 

(ce it performed. 
A is obliged to B in 20}. upon Condition to 
pay 10 /. to ſuch a perſon, at ſuch a place and 
time 


Der. 
time as B ſhould name in his Will , B makes his 
Will and names none , the Executors ſhall not 
have it, . for the Condition is become impoſſible, 
for he ought to be named in deed, Trin. 12 Fac. 
Com. Ban. Peaſe & alii verlus Mead, Mich. 1 1 
Fac.Rotr. 945. | 


The Dctendant (aid that he made another ob- 
ligation to the Plaintiff, the which he did accept 
in ſatisfaQion of the former z this is no barr, be- 
cauſe it is but a thing in Action, Mich. i2 Fac.Com: 
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Ban. Rand. & Strut. Trin. 6 Jac. Com Ban, Rott. © 


1000r. Lovelace, and one thing in ation cannot 
be diſcharged with another thing in ation. 
Payment according, to the Condition a- good 
' barr, Coke 8, part. $8. A. Beechers caſe; but he 
muſt ſhew the place where he made the payment, 
5 Edw.4.141.B. becauls it is material. 
Payment of parcel hanging the Writ, is not 


» 
* » 
- 


Payments 


good to abate the Writ without an Acquittance, 


3 Hen.7.3.pl. 12. 5 Hen.7.10.pl. 15. 7 Edw.4. 
15. Vide 28 Hen,$, Dyer 6.p1.3. becauſe the duty 
was by ſpecialty. | 

A is bound toBin 107. and after the date is 4 
clauſe that he ſhall pay him 5 /. the Obligation is 
void as to the 10]. payment there without Ac- 
' Quittance is good , 39 Edw. 3. 3. pl. 12. ©. be- 
cauſe the Obligation is void. - 

But payment after the day is not good without 


Acquittance, 46 Edw.3, 29. pl: 23. 47 Edw:z. 
13. pl.14. y Hen.7.41. pl.5. becauſe then it isa 


duty veſted. 


- 


A is boundto-pay 20 quarters of Mault , and 
if he pay it not at the day, then 40 quarters 5 in 
Debt fox the 40 quarters he may plead Pn 

R 2 ot . 
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Debt. 


of the 20 quarters without Acquittance, becauſe 


tis to fave a penalty but not in debt for the. 


20 quarters, 28 Hen, 8.Dyer 24.pl.154..1 Hen. 


$.7.A, becauſe that was the original duty. 


Three are bound to pay their Rent, one pays it, 
the other pleads payment without. Acquittance, . 
45 Edw. 3. 4. pl. g. and good ; tor the payment 
pf one is the payment of. all, and he may not 
have an Acquittance. TO. 

A. is bound by an Obligation dated 17th of 
November,12 Jac. with condition of payment the 
19th.. November next enſuing , per Curiam pay- 
ment 19th November 13 Fac. is ſufficient, for it 
ſhall not be intended 19th November in the fame 
month, Mich.13 Jac. Com. Ban. Frice & Coe, for 
it ſhali not be intended that an Obligation ſhould 
be made for two days, and the next enſuing ſhall 
relate to the month and not the day. 

Conuſce of a Statute had Execution for 20 1. 
and by Indenture grants, that it the Conufor pay 
8 /. at a day to comes the Statute ſhall be void 
this is a good diſcharge , 20 Aſize pl. 7, Durxre, 
whether the Statute, or the Execution ſhall be 
void: 

Payment to a Deputy a good barr, 42 Edw.13: 
p1.35 ©. what Deputy, 

Fayment to the Baily of a Biſhop without his 


command is a good barr, 22 Edw.4.25. pl.5. for 


it is payment to the Bithop. 

But payment toa S. rvant without command is 
no barr, unlcfs it comes to the uſe of his Maſter, 
Do, & Stud.zs.4. tor a Scrvant as a Servant is 
nBO Recaiver. 


Payment 


Debt. 


Payment to a Creditor of the Obligee by-his | 


command is a good barr , 46 Edw. 3. 33. pl. 45+ 
Perkins 145.4. for it 15 a payment to himſclt, b<- 
iog tor his bench. ; 

- But then he ought to ſhew that the Creditor 
was the Creditor of the Onager, 27 Hen.6.6.p1. 1, 
V/Z,, in his plea. 


In debt -upon an Obligation with a Condition 


to pay 201. to ÞB, affoon as he comes to the Age 


of 21 years: 1. The Defendant ought to ſhew”” 


in performance of the Condition, that B is of ful] 


Age. 2, Heought to thew the place where 'he: 


Paid it, for otherwiſe there cannot be any tra- 
verſe, Mich. 12 Fac, Ban. Regs, Halſe, 
Condition to permit one to enjoy,&c. he pleads 


that he did permit him, and good, 10 Ez, Dyer 


279. pl. 6, for that anſwers the Condition 
fully. 

The Defendant (aid that the Plaintiff was in- 
debtcd to him, and that he commanded him to 
rctain it, 2 p00d barr, 22 Edw.4 25.65. for luch 
retainer 15 GisfaGion in Law. 

Acquittance a good barr, from the party him- 
{cIf. 

But an Acquittance by a general Receiver with- 
out receipt of the money by his .Maſtcr, is not 


Permit, 


Retainer. 


Earr gene- 


ral to an 


' obligation, 
Acquit- 


CINnccs 


good, unlels he be Receiver by decd, and hath. 


pg gs, to make Acquittances,Dod. & Stud, 137+ 


for then his Maſter (hall be eſtopped by the | 


wa to ſay he was not his Receiver. 


A brought debt in Ban.kegy againſi B,and that 


depending brought debt tor the ſame debt i in Lon- 
don, and had goods attached in the hands ot C, 


and had judgment upon them z this is -4 rood 
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Debt. 
barr in debt ,brovght by B againſt C ſoy the goods. 


| (ttached; but if A brings debt againſt B, and 


after the debt is attached in Loudon , and Judg- 
ment given there, if the Creditor ſuc Bhe cannot 
plead the Attachment i in barr, becauſe he might 


Have pleaded it to the Adtion brought againſt 


bim in Com.Bax. Mich. 39 & 40 Eliz. Com. Ban. 
Faques verſus Lewkyer, in barr of the Action 
brought in London , and {o have avoided the At- 
tachment. 


A Debt js attachable before the day in which 


_ ttis payable, becauſe it is a duty, and the debtor 


deber, although nou detinetz but an obligation 
made to perform Covenants is not attachable , 


 Mich.39 & 40 Eliz, Com. Ban. Beacher verſus Mi- 


Toyerture. 


Infancy. 


Ver. oft 
fait PL 


More, for this is incertain whether it may ever be- 
come aduty. 

Coverture a good barr, Lib. Inzr. 168. B, ſed.1. 
in an Action of debt brought againft a Feme Co- 
vert, upon an obligation made during Cover- 
tare. 

Infancy a good barr, Lib. Intra. 163 A. ſed.1. 
for an Infant cannot be bound, nor contract to his 
prejudice. 

Nos eſt falium a good barr, but not if the deed 


be inrolled, 16 Hen. 5, B. 9 Hen. 6.60. A. Ba- 


bington, 39 Hen. 6.32. pl. 45, becauſe the party 
hath acknowledged it to 's his deed before the 


| Judge or Maſter of the Chancery. 


' When a deed js but voidable, #0: eft fallum 
no plea , Coke the 5. part. 119. A. IV belpſdales 
caſe, 11 Hen.7.15. for non eft fallum i is a plea to 
deſtroy the deed, and to make it abſolutely void, 
2nd not ad libiturs, 


When 


Debt. 263 
When an obligation is once good, and after 
and before the plea becomes void, 201 eft faiinm 
may be pleaded, Coke 5. part.119. A, B. Whelpſ- 
dales caſe; for the Plea was true at the time of 
the pleading of it , which aheeth to make the 
Plea good, 
When 3 are bound ſeparatim, and the Seal of 
' one iS broken, the other cannot plead 04 eft fa- 
| Qum, becauſe they are ſeveral Obligations , Coke 
| 5. part. A. Mathewſons caſe ; otherwiſe it is where 
| they arc joyntly bound. 
Bat it is not (ſo when 3 are bound without any 
more, Coke 11. part, 28.B. Pigots caſez 3 Hen. 7. 
5. Coke 5. part.23. A. for there they ſhall be in- 
tended to be joyntly bound. | 
But if two be bound in debt againſt one only [ 
| it cannot be pleaded, Coke 5. part. 119, A.WWhelpſ- i 
| daler caſe; for it is the debt of both of them. 
A Recovery in an inferiour Court of Record Recovery. 
with Execution a good barr, Coke 6, part. 45. B. 
Higgins caſe ; but not, if it be not in a Court of 
Record, or if there beno Execution. 
But without Execution not ,Coke 6. part.q45.4. > 
for that is all one as if there were no Recovery 
had, and fo there is no ſatisfaRion. 
A Recovery is a good barr fo long as it is in 1 
force, viz. if it be in one of the Courts at Veſt- 
minſter, Coke 3, part. 44 B. Higgins calc. | 
Releaſe a good barr : A Releaſe deliroys the du- Relcale. | 
ty, and conſequently the remedy to recover it. | 
Two bound to B, who makes the wite of ons _ | 
| o | them his Executrix, and deviſes his goods to 1 
her 3 this is a good releaſe of the debt , for the | 
debt is part of his goods 3 for if the obligee make | 
Rea -- the = 
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Debt. 
the wife of the Obligor his Exccutrix 3 this is a 
Releafe in Law to the husband , becauſe the Ob- 
Jigation | is ſuſpended pro tempore by the a of the 
party himfelt, Triz. 12 Fac, Com. Ban, Fryer verſus 
Gildridg tor the wite cannot ſuc the husband to 
recover "ih debt. 

A-Releaſeot all advantages in account, a 560d 
barr in debt upon an account, 9 Eaw. 4.49, Coke 
8. pare.152. A. Xlthams caſe; for Arrearapes are 
advantages ariting upon the account. 

A is bound to B to the uſe of C, the releaſe of 
C is 2 good barr, 36 Hen. 8, br, Obligation 27, 
& caule tne Ob] joxtion was for the benchit of C, 
and foupon the matter he was bound to C. 

The Defendant ſaid that the agreement was for 
the obtaining a Benefice 3 this is nought, 1. Be- 
cauſe the ny makes the contra void, becauſe 
Simoniacal. 2. It cannot be averrcd out of it, 
being a matter yi ws and not appearing, Mich. 40 

&* 4.1 Eliz, Com.Ban. Gregorie verſus Olden. 

The Defendant pleads that the Obligee accept- 
cd of a Statute for the Obligation after the day 
of payment ; this is no barr, becauſe the Obliga- 
tion is in force notwithltanding the acceptance, 
for ought appears to the contrary, Coke 6.part, 4.4. 
B, Higgins cale. 

| The condition of a Counter-bond was to fave 
the Surety harmleſs; it is no plea that the former 

Bond was uſurious , bccauſe the Counter: bond 
was not for payment of money, but to ſave 
harmleſs, Mich.zo & 41 Eliz. Com.Ban.Dowman 
verſus Eiytion, and fo it matters not to him upon 


what coutidcration the lormer Bond was cptred 
zto. 


The 


Debt. 
The Judgment in Debt. 


The Judgment, Lib. intra. 173. B. ſed. 1, 

Arrerages of account, the Executor Neads: no 
tuch account, or nothing in arrear or outlary in 
the Plaintiff, and it is found againſt him , the 
Judgment ſhall be de bonis Teſtatoris, 34 Hen, 6. 


2b5 


Againſt an 
CN 


22,:A. Danby, and not de bonis propriis » for here _ 


is no devaſtavit. 
A Covenant broken after the death of the Te- 
ſtator, the Judgment ſhall be de bonis Teſtatorir, 
15 Eliz. Dyer.324. pl. 34. For the Covenant 
concerns him only as Executor. 
Nothing in Arrear in Debt for rent due in vita 


Teſtatoris, or no ſuch Leaſe, the Judgment ſhall 


be de henis Teſtatoris, 34 Hen. 6. 32, A. Dazby, 
For ſuch pleas an Executor may plead. 


An Acquitrance or a Releaſe pleaded and found 


againſt him, it it be pleaded made to the Execu- 
tor, the Judgment (hall be general. 11 Hen. 6. 
8. 4. Danby. 34 Hen. 6.24. A. Priſot. Duod re, 
 cuperet de bonts propriis. 

Non Aſſumpſit of the Teſtator to pay the debt, 
the Judgment is of colts and dammages of ſuit de 
_ bonis propriis, it the Teſtator had not ſuthcient. 
No. Lib. intra. 1. B. ſed. 1, for putting the 


Plaintiff to a needI&f6 ſuit, which it is likely the 


Teſtator would not have | Foley 


The Executor found in a Cheſt a Grant of the 


next avoidance of an advowſon made to the Te- 
tiator , and preſentation thereupon in a Recove- 
iy in a quare impedit, againſt him, the Judgment 
ſhall de ot his proper Goods, 34 Hen. 6.22. b. 

Prifot. 
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pleaſe. 


Debt. 


Priſot. For he ſhall net prejudice the Teſiators 


Eftate by his own wrong. 

Co-executor pleads, and fotind againſt him, the 
Judgment ſhall be de boyis Teſt atoris, 9 Hen, 6, 44. 
11 Hey. 6.7. 34 Hen.6. 32. A. as well as where 
both are ſued 3 for one Executor may anſwer if he 


Confeffion of the Action by the Execu- 
tor , where he ought not to have done it, the 
Judgment ſhall be general againſt him, vis. de 
bonis proprits, becauſe he ought to have pleaded 
that he had not more than 20s, and againſt the 
other Exccutor it ſhall be de bonis Teſtatoris, 14 
Hen. 4. 12.pl. 1. Hull; for he is in no fault, 
and ſhall not therefore be puaiſhcd for his compa- 
nions 11] pleading. 

And by 33 Hz#.6. 2. it (hall be of the goods 
of the Teltater, if the Exccutor hath none for 
the dammages of the goods of the Executor 


that confcfes the ation becauſe the Plaintiff may 


otherwiſe loſe his dammages. 

But 4 Eliz. Dyer. 210. pl. 23. it (hall be but 
ae bonis Teſtatoris in both caſes, 28: Hen, 6. 3. ph. 
13.40 Edw.3.2.7.pl.3. ©. Ergo. 

So in a rationabili parte bonorum upon con- 
{cffion of one Executor, 28 Hen.6. 4.pl.20. 33 
Hen. 6.24. pl.t. | 

Ne unques Executor found againſt him ſhall 
be general, 11 Hen. 4. 5. 11 Hen. 6, $8, A. 
Danby. de bonis proprits for his falſe plea ; for his 
falſhood ſhall not prejudice the Teſtators Eflate, 
if he can make ſatistacion. | 

But the Judgment (hall be de bouts Teſtatoris, 1, 
C&Ce and it not de bonis propriis, 9 Hen. 7. 15, 


pl. 


Pebt. 


Fl. x. 2 Edwe 4.4. 33 Hen. 6. 23. 11 Hen.s6. 
to. B. ©. 

One pleads ne nyques E-xecutor, the other plexe 
adminiftravit, all but 40 s. and found apainit the 
former, and Judgment given that there ſhould be 
recovered againſt both as much as there was in 
_ their hands, and the reſidue againſt the other, r1 

Hens 6.37. B. Paſton. 46 Edw.3. 9. B. for his 
falſe plea, and it ſhall be intended that he hath aſ- 
fets, elſe he would have pleaded fo, and not a 
ſhiſting plea. Do 

One dies inteſiate, and Adminiſtration is come 


mitted to P, by the Ordinary, and the Defen.. 


dant pleads that he comes as ſervant toD. to ad- 
minifter, abſque hoc that he did adminiſter in 
any other manner 3 this is no plea, becauſe he did 
not (hew that it was the Ordinary of the place, 
and Judgment de bonis Teſtatoris, 31 Hen. 6.13. 
Pl. 5. as he ought, becauſe it is traverſable. This 


is an unskilful, and not a falſe plea, therefore 


the Judgment ſhall not be de bonts proprizs. 

17 Edw. 3.20. pl. 5$, where one Exccutcr 
pleaded #11 fafium, and tound againſt him, there 
the Judgment was againſi him of the goods of 
his own, as well as of the goods of the Telſtator, 
and againſt the other , of the goods that he had 
at the day of the Writ, vide 17 Edw.3. 20. pl. r. 
ftat. 9 Edw, 3. cap. 3. ſtatute 1.17 Edw.3.46. pl.3. 
becauſe by the Deed the Teſtators Eſtate is char- 
| geable, and by the falſe plea his own. 

In Plene adminiftravit pleaded,the Judgment was 
for ſo much of the principal debt as they had; and 
for the dammages de bonis Teſtatoris, fr, &c. if 
there were ſufficient , and if not, then for dam- 

m2ges 
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Agarnſt 
an hetr, 


Debt. 


mages de, bonis. propriiz, and for the relidue, a5 
much as they had , Coke 8, part 134+ Shipleye 
caſe. 34 Hen..6. 32. B. Priſot. com..440. B. Pe- 
pyes cale. viae 17 Edw.'3, 66, pl. 83. 46 Edw. ze 
9. pl.6. Judgment foechal tor the debt. i 

Upon ſuch a plea of the Defendant the "a 
tiff may pray cxecution forthwith, becauſe it is 
a confeſſion of the debt ; but no execution (hall 
;fſue, .until the Defendant hath goods of the Te- 
tiators,Coke 8.part.Shipleys caſe.vide 21 Hen.6.40. 

But it it be tound tor the Plantift, 4 fſeire 
facias lies againſt them, 4 Hen. 6.4. pl. 8. ©. 

Unleſs he prays Judgment upon the plea. 

But yet 33 Hen.6. 24. pl. 1. is, That a fcire 
facias lies 3 yet Coke 8, part 53. 4. Syms his 
caſe, that it jt be for Land, he (hall not havea. 
ſcire facias , becauſe there is no Record upon 


' which it may be founded, &. 


In debt, it the heir conteis the Action foe 4s 
much as did deſcend , then there ſhall. be a ſpe- 
cial Judgment againſt him of fo much as did de-. 
icend, Com. 440. A. Pepyes. caſe. 22 Eliz. Dyer. 
243; pl. 4- the Judgment Lib. intra. 172. D. and: 
he thall be charged tor no more. | 

But it he plead any other plea, and it be 
found againſt him, the Judgment ſhall be gene-. 
ral, Corn. 440. Pepyes caſe. for the whole, tor. 
his falſe plea. 

 Soif he confeſs the Action, and ſhew as much 
as deſcends, if it appear to the Court that the 
profits of the Land from the time of the delcent, 
until the time of the execution, are ſufficient for 
the debt, the Judgment (hall be general, elle not. 
per Dyer. 18 Eliz. Dyer. 344. þt.1. 


Wu 2 
P; YI 


Debt. f "209 


SG 1. For the Plaintiff. 
EIA 2. For the Defendant: 
F xecutiou 10 debt. 3. Of what Lands. 
4- Of what Goods. 


At the Common Law it was but a fer? facias, 
Coke 3. part. 12. or a levari facias, Coke 3, part. 
12. A.and this is of Chattels and Profits of Lands 
and Rents, com. 441. A, Pepyes caſe. 

And this only within the year ; for it the year 
were palt, the party. was - put to his a&qion of 
debt upon the Indictment, Coke 3. part 12, 4, 
Harberts caſe, unleſs the proceſs be continued, 33 
Hen. 6. 49. þ1.33., For if it be continued, then 
is the cauſe {ill treſh before them, otherwiſe the 
Court will take no notice of it. 

But for a recovery. againſt an heir, then it was 
but a Liberate of the Land,Com.441.A.Pepyes cafe. 
Lib. Intra. 172. D. 173. A. 3 Edw. 3+ Executi- 
on, 107. For the heir is only bound in Pe of 
the Lands deſcended to him. 

But by Weſtm. 2.cap. 45, a Scire facias was 
given after the year, and per Weftm, 2. cap, 18, 
an Elegit was given, Coke 3: part. 12. A. 

- If a man have an Elegit tiled on Record, and 
ts be a Nichil returned, he ſhall never have 
_ any other Execution, 19 Hen. 6.4. 5 Edw. 4. 
41: 15 Hen. 7.15, Fairfax. for it is the laſt and 
highctt Exccution 3 and the Court cannot de- 
ſcend 2 majore ad minorem executioxem, Butif it 
be not filed, it is otherwiſe. 

And by the Stat. of 25 Edw. 3. caps 17. a Ca- 
pias was given indebt 3 and per conlequence a C4- 
pics ad ſatisfaciendum in execution of a Judgment, 

Coke 
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Der. 
in debt, Coke 3. part. 12. 4. Harberts caſe, For 
it is reaſon '«h Execution may be of as high a na- 
tureas the mean proceſs in the Action was, and of | 
the ſame nature. 

Mich. 41 & 42 Eliz, com. Ban. if the Plaintiff 
dic after Execution, yet the Sheriff may levy it, 
and if there be no.Executor or Adminifirator, the 
Moneys ſhall remain in Court until Adminiſtra- 
tion. ©. whether the Ordinary may not have 
it. But if the Defendant die before Execution, 
there the Sheriff cannot. make Execution; for 
the words of the Writ are, That it ſhall be levi- 
edof the Goods of the Defendant. Thorowughgoods 
caſe. ©, if it may not be againſt the Executors, 
becauſe the Teſtators Goods in their hands may 
be ſaid to be the Defendants Goods. 

Upon a n0# eft znventus returned of the Prin- 
cipal upon a Capias upon 2 Judgment in com. Bay, 
the party ſhall have Execution againſt the Bail , 


| becauſe the debt being by Original is certain 3 for 


it is mentioned particularly in the Writ, and 
there the Lands of the Bail, which they had at 
the day of the taking the recognizance, ſhal} be 
liable, but qzere in ban. Regis, it more Lands are 
liable chan they had the day of the Judgment, 
becauſe the debt is uncertain, Mzeb, 15. Jac. Ban. 
Regis, Baskervile & Brockgt, ſpecial verciQ. 

The Defendant for Dammages and Coſts ſhall 
have the fame execution as the Plantiff ſhould 


. have had, if he had recovered againſt the Defens 


dant, per 23 Hen. 8. cap. 15. 

Viz. Ot the Lands which he had at the time 
of the Judgment, and not before, Coke 8. part, 
171. Fleetwoods calc, 42 Edw. 3. 11, jl. 13.6. 
Ear. 193. pl. 14 But 


Debt. —_ >: 

But if the Judgment -be the laſt day of the | 
Term, the Lands which he had the firſt day of iN 
the Term are liable, becauſe all the Term is buc 
ore day in Law, 42 Afſiz. 17. as to the Judg- 
ment ; for a Judgment given the laſt day is a 
Judgment of the firſt day. _ | 

It two Joint-Tenants: are for life , and one of 
them and againſt whom the Judgment is given, 
dies before execution, this ſhall not be put in exe- 
cution, 13 Hea.7.22. A. viz. againſt the other, 
becauſe he was not Party. 

Land in ancient demeſne ſhall be put in executi- 
on, Coke 5. part. 105. A, Aldens cafe. Hill, x1. 
Fac. Com. Ban. Rot. 2541. Cox & Barneſly. upon | 
a Judgment in debt given at Weſtminſter ; for the _ nl 
judgment is well given. 

The Goods that he had at the time of the exc- 
cution ſhall be only liable to execution, Coke part. 

171. 4. Fleetwoods caſe. 2 Hen. 4. 14. 9 Hex. 
6.58. 11 Hen. 4.7. 34 Hen. 6. 23. B. Priſet. 
21 Hen. 7. 87. pl. 1. Crooke. 

Unleſs it be in caſe of Executors, 34 Hey. 6. | 
| 23- B. Priſot. For they may have other goods of | 
the Teſftator come to their hands afterward. | 

But fale by covin after Judgment cannot hin- | 
der the execution, 22 Aſiz.72. 13 Hen 4. 4. | 
pl. 9. ©. iffale be made pending the Suit before | 
Judgment by covin. | 

Hill. 40. Eliz. Com. Ban. per Curiam, if a 
Writ of execution be awarded for debt or dam- 
mapes, and between the Teft of the Writ and 
Execution , the party fold the goods boxa fide , 
|. or theſc are liable to the execution. 2. If fo, 

where the Vendee knows not of the Judgment 3 


for 
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Ejeftment. 


_ for it ſeems hard, and yet it feems as hard on the 
other fide alſo. 


Eje&ment, 
In what Court it lies. 


T lies not in the Marſalſiy Coke. 10. part. 72. 

A. Marſhalfey. For no Title for Land could 
be tried there. 

In Baa, Regis it lies. 

| In Com. Baz. it lies. 

In the Exchequer it lies for a party priviledg- 
ed ; Coke 1. part. 3. A. PTelhams caſe and this 
was ;by Bill. It feems it lies as well on the Pleas. 
fide, and more properly than by Bill. | 

But if it be for ancient demeſne-Land, it 
hes not in the Court of the King, Coke. 5 . part. 

ro5. A. Aldens caſe. 9. part. 77. B. be? in the 
Court of the Mannor by their priviledge 3 but 
by conſent it may be, as it ſeems, tried elſc- 
where. 

Becauſe the poſſcilion i is to be removed in ſuch 
ation, per Hobare Chiet Juſtice, Hil, 13, Fac. 
com. Ban. Rot. 25.41. Cox verſus Barnsbee. 

But none can plead this but ter-tenant of the 
Land in ancient demeſne, -becauſe the poſſcflion 
doth only concern him, 2 Hen. 7. 17. pl. I. 


But 


Fjeetment. $79 :-=x 

But if the Plaintiff do not put in his declara- = Nj 

tion until the end of the Term, the Defendant | 
cannot plead ancient demeſne the next Term, but 
muſt move the Court that the Plaintiff put in his 
declaration fo late, and pray no advantage may be 

taken againſt him, and then the advantage ſhall 

be ſaved, Trin. 12. Fac. Ban. Regis. and he ſhall 

have liberty by rule of Covrt to plead ancient de- 

meſne the next Term. | 

But he may plead this after view, becauſe by [ 

_ this he may confeſs it jt be frank fee or not, zo 


| E4n.3.9.p1.20. 2. | 
IWhs fall have an Ejectione firme 1 


Leſſce for years only ſhall have it, Nat. br. Poiſeor. 
12@.F. becauſe this ation is only to recover the 
preſent poſſeſſion , and concerns not the Title , 
but ex obliquo, or collaterally, 

And this only upon the poſſeſſion i in deed for 
he ſhall not have it upon a poſſciſhon in Law, 23 
Hen. 8. br. quia ejecit, infra, &c. 5. For that is 
uot an aGual poſſcfſion, and fo there is no pre- 
ſent diſturbance. 

Nor upon a Leaſe to commence iz futrro, 37 
Hen. 6.18, A. For the ſame reaſon, and it may 
be it may never come in efſe. | 

Note that Tenant for years needs not count Note. 
that he entred, but that a Leaſe was made to 
him, by virtue 'of which he has poſſeſſed, com. _ 
503. B. Grendons caſe, For the Word Poſſeſſed 
luppoſeth an Entry, or at leaſt a taking of the 
Profits, 
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Fnectment. 


Tenant for years ] leaſes to B. at will, who is 
outed hy »- ſirarger, tenant for: years {hall nor 
have :n 28is n, "becauſe he had not the actua! 
pe fon. P. fcb. 11 Fac. in the Exchequer 7#ter 

t Kichard Grebbham & Stoxe. ' Q. if Tnant at 


may for the feebleuels of his eſtate z It fecms 


he my. 

Tenant for oats fi alcs b r.ore:ytar, ora Leafe 
is made for years, the remuinder t! yarS, 2 firan- 
er CNters, none "(bat bave an: &Jectitici.r hut the 


Tenant in poſſellion, Crooke 130. pl. 09. 'or none 
clic is difturbcd, 


LEUEE ſhall have an <qe&tment after ihe term 
ended... and recover #3 in demmages, 21 Fav, 4, 
5 30. pl. 25. Brian. 7-Edw.4.6. B. Fairfax. Fos 
other remedy lie bath not to recover them. 

Lcffce which may have a rcal Action, cannot 
have an cjectione time, Com gig. Þ. Bracebridges 
caſe, For real A&ions 4 are to be preferred betore: 


poſſi flory and p.rfonal , becaute of a highcr na- 


ture, and thereby juliice. is more ſpeedily done, 
Husband and Wite ought to to join, if it be 


12 right of the Wite , 21 Eaw. 4.10. þpl.1. 30. 
pf. 25% 7 Ear. 4, 6. B. Fairfax. Com. 418, Þ. 


Bracebrid res calc, For the Husband. cannot de- 
clare of a Leaſe mide to himſclf, though he be 
intcreſſed in it; by reaſon of the Marri: 183 and 
the Leaſe may come againto the Wite by his 


25% 


- Death), 


But if the term be ended, the Hiichand alone 
ſhall have It, tWc:ule nothing ſhall be YECOVEr=. 
o A, fe 6, Fairfax. 

Which-do only-conctrn the Husbend, 


F ci-e 


Ljeftinent. 
Leffez for one year of a Copy- holder ſhall 
have an -c3efion tirm, Coke 4. part. 26, 
For he is a pollcſſor for a term of years, be- 


cauſe the time is certain, and of lefs term 


certain than for years the Law taKcs no. no- 
tice, 


Lefice of 2 Copy. hold for more years , (hall Copy: 


have an cjcdtion firm, although that tuch 
Leaſe be a forfeiture, for it is a good Leaſe 
againlt all but the Lord, Tri. 36 Eliz. Ba. 


Regis. Dewnings caſe; and it may be the Lord 


will take no advantage of it, 

Exccutor ot a Leſſzo {hill have tit, No. Lib. 
intra. 195. D. ſei. 6. becaule the poſſſethion is 
come to him, and he is damnihied | by the diſtur- 
bance, 

Executor Praintitt, Huzband ani Wife Co- 
exccutors, Defendants, and the Count. Lzs. #8 - 
ra, 252, Þ. ſed. 6. | 

Executor {hall have an cjexcion ftirm 27 v#ts 
Teſtatoris, per che equity of t aiutle, 4 Ear, 


—_ 


do 
fp" 
SO 
-e 
£4) 
Þ 


- 


3. cap. 6. Coke 9.part.'7S. B, Peytoes calc. clic. 


he ſhould lole the term. 

Churchwardens {hail have. it of Land ltexfc 
to them, 15 Hen, 7. S. in right of the Church), 
for it is their poſſctfion pro tempore, £, It new 
- be elected before: the 'trial, what - thail be 
done, © | | 


Tenant by EZeg:t thall not haye an cjcctions T: 


firmz, Crocke 109. p!. 29, Forhe hath 
cain term for the Owner may redeem the Lawd 
when he will, 


— 
. A 
% 
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COIMINON, 


Husband 
and wite, 


Eſtranger, 


Feoffee. 


Ejeftment. 


Tenant in Tenant in Common ſhall have it againſt his 


Companion, Littleton. 73. A. For they have 
diftinct intercfits in Law. | 

Father: and Son having ſeveral inheritances in 
divcrs Lands, the Father levies a Fine of it all, 
the Son being beyond ſea at the time, dies, his 
Iſſue enters and Jeafſes it ( being within Age ) 
to A, without rendring any Rent, A, enters, 
the Conuſee of the Fine centers, and leafes 
it to B, yet B. ſhall not have an ejed9;- 
one firme againſt A, if he be outed, with- 
out cxprels outing of A, becauſe as to the moye- 
ty the Plantiff had not title; for of that the 
Father might levie the Fine, and the Defen- 
Gant had none, becauſe there was no Rent refer- 
ved, and fo had for the preſent nothing in the 
Land, Paſch. 32 Eliz. com. ban. Kot. 1017. Smye 
verſus 7anc, and others. 


Againſt whom Ejectment lies. 


It lics againſt Husband and Wife, Ltb. intra, 
253. C.fet 11. Coke 9. part, 77. B, Petoyes cafe. 
Com, 187, Wortleyes cale, Where the Husband 
outs one by c luur of His Wifes Title, 

It lics againit a liranger that wrongfully outs 
one, 6 Rich, 2. Ejccion. tirm. 2. 21 Edw. 4.30, 
pl. 25. Brian, Nat. br. 220. F. Coke 9. part. $0, 
A. 32 Hen, 6, 32.27.86. to gain the poſſc\Hion, 
and to recover dammages for the diſturbance. 

It lies nat agaioli a Feoffee of a Leffor, be- 
cauſe he cannot do wrong , Nat. br. 198. A.-21 
Edw. 4. 10. pl. 1. Choke. 21 Edw. 4.30. 32 Hen 
6,-32«þ1. 27. 38 Eaw. 3. 33. pl. 44. For 

Y 


Ejeftment. 277 
he comes in lawfully as to the reverſion. 

Unleſs the Feoffee make a Deed preſently up- 
on the outing , to paſs the poſſeiſion to another, 
then it lies againſt him, Nat. br. 198. A. 

Or if he enter upon the Leſſte, afterwards 
that the Leſſce had entred upon him, to regiin 
his poſſcthon, Nat, br, 198. A. 

Lecffor grants a Revertion to A, the Lefſce at- Granco?. | 
fornes, 4 outs him, the Lefſce (hall have an cje- 
one firme, Nat. br. 221. A. 1 Hen. 5.3. pl. 3 
For by the Attornment only the Rent and the Re- 
vertion pafſed, and not the poſſ:thon. 

It lies againſt the Heir of the Leſſor, Nat. br. yjcic. 
198. K. if he out the Leſſce, in caſe his Ance- 
fior had power to lcale. 

It lies againlt the Leffor that outs the Leſſee Leſſor. 
Nat. br. 220. F. 21 Edw. 4. 10, pl. 1. Choke 30. 
pl. 25. 38 Edw 3.33. pl. 44. Coke g. part. 80, 

A. Nat. br. 198. "F without Jawtul cauſe, and 
he (hall make title by the Leſſor. 

Leffor ſuffers a Recovery , the Recoverer outs poly ore; 
the Leſſee, he (hili have an Ejedione firme againlk 
the Recoverer by the cquity of the Statute, 21 
Hen.8.cap.15.Nat,br.220. J. 198: E. For the Re- 
covery ſhall not detiroy the Leate, except the Lel- 

{ce be party to it. 

It lies againli the Lord per Eſcheat, which outs Lord. 
one, Nat. br. 221. 1. B. 198. K. For the Leflces 
Title was paramount the Lords. 

It lies againſt the Lord of a Villain which en- 
ters upon the Termor, Naz. br, 221. C. 198. K. 
that had a Leaſe of the Land betore the Villain 
purchaſcd it. 


— 


g It 
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Tenant. in 
GO on, 


Watcr- 
Couric. 


Gundred, 


MannG:. 


Fjettment. 
It lics ABaINN Tenant in common per his com 
panion, Littleton A. vid. antea. 


7 4 


73. A 


Of what things aa Fjeciment lies. 


"I d 
becauic it 55 4 


prapted 


It lics upon 2 Leaſe for Cattel, 
perſonal cning,, 1 Heir. 6. 1. Chtteſmire. 
tor a ccrtain time, 

Itlics of a Wood leaſcd for years, Com, 223, Þ. 
Barkleves caſe, the count there. | 

It lics of a Chamber, Mich. 30. Eliz, Ban, Re- 
cis. brand again{h Cane 

It lizs of Tithcs, per 32 He. 3. cap, 7 
3 Marie, Dyer. 116 pl. 7. the coun - cunt to 
{hcw the naturc or quality of the Tithes. Coke 11. 
part, 24+ B, Harpers caſe. vid, aitea. 

It lies of a Garden, Barn and Tithes, 09 Elrg. 
Dyer. 2558. pl. 16. together, for "oy ea pcr-. 
{ona} things. 

But it all the Tithing confifis of a mv de- 
eimand;, and a Leaſe be made thereot, an cjediy- 
e firme lies not, Coke 11. part.25.:B. Harpers 
caſe. For tnere is uo poſ{iſhon of any thing lett 
but things which lic in prender. | 

Ic les 'of a Water-co arſe, Com. 259. Þ, Brown, 

Repiſt, orig. B. viz. of the foil wherc the 
watcr runs, or tor the watcr to paſs throvgh. 

Itlics of a Handrcd, becavſe' it is liberum te- 


227. 


nementum, 15 Hen. 7.8. pl.1. and fo it may be 


Ictt for ycars. 


It lics of a Mannor , and the Writ Regiſt. 
orion. 227. B. Nat. br. 220,'G, Com. 229, 4. 
bleyes cate, which contifis in demcines and 


ſervices 


mer ee A "— 


 FjeFment. 
ſervices. ©. T a reputative Manno 
The Count. Lib. Intra. 252. 4. G36. 4 4. 
Count of a Demiſe of 300 Acrcs by the name 
of a Maunor : habe::dum Mamerium cunt, &c 
2 L "a , Fes : 
and good, 13*&: 14. Eliz. Dyer. 340. a. 5-7. 
For this 1s a good deſcription of the thing I=tr. 
It lies of a Mcfſaage, Cob? 12. part, 55. A. Sa- 


vels caſe. For that is 2 i thing certain. 


The Covnt No.. Lib, intra. 184. A. ſed. 1.3. 
197. C.jed. Lid, 7 zHf7 2. 252, B- ſect. J* 6. (080 ? 


part. A, Pelhams caſe. | 

Ic lies of a Houſe, Goods and Chatte!s altoge- 
ther. | 

The Count Lib. iztra. 252, B. ſed, 7. For they 
are all perſona! things. 

It lies ds medietate Meſſuagii, Lib. intra. 256. 
D. ſed, I. T ne Count, Com. 4.59. Þ. Ste ds Eaſe. 


" Forit 15 cc rt: aln enough winzt It Both man. 


It lics ds tribus partibus dugrum Meſſuagiorum, 
No. Ltb. intra, 195. D. ſed. 6. 

It is not formal tohave it of a Chappel, but it 
ſhall be cail:d a Houle, Coke LI. part. 25. B. Har- 
pers caſe. For the, P KIND in Attize {hall not he of 
an Hoſpital, but ſhall ſay Mcſſuage, b. Afize 29. 
For the Law takes no notice of Lealcs of fucit 
things, nor what 's meant by them as to lay 
oe.” 

It lics of a Mill, No. Lib. intra. 152. 66 5p 
5. But it fecms he mult ſhew what &! nd'o Mi " 


1t 18. 


It lics of 300 Acres of Paſture; the Count 
T1b, intra. 251.D, ſei. 2. 


$4 It 


ny 
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Reverſion. 


12nd, 


Emetment. 
It lies of a Leaſe of paſturing of an Oxe, Com 


228 B. Brow. Regiſt. 227. B. 

It lies of loo Acrcs of Meadow, Lib, "7 
252.4. ſed. 13; 

It lies of a Recory, 15 Hey. 8. pl. 1. 16 
Hen. 7.8. pl.5. 13& 14 Eliz. Dyer. 304. pl. 
25. The Count Lib. intra. 253. A. ſed. 9g, 10: 
For it ſeems that is certainly known. ©, 


It lies not of a Reverſion. Com. 159. B, Thra- 
cies Caſe per Dyer. For of that there can be no 
poſſcihon recovered. 


It lies of 100 Acres of Land : The Count 
Lib, intra, 251. C. ſed.1. For it (hall be intend- 
ed arable Land ; terra dicitur @ terenudo, becauſe 
broken up by the Plough. 

But it lies not of a Cloſe containing three A- 
cres, but ſhall be'of ſo many of the Acres by 
name. Coke. 11. part. 55. Saveis Cale. to wit, 
3 Acres called Crowlands,or the like;tor the word 
Cloſe is uncertain. 


For by Croocke Juſtice, Mich. 15 PP IW. icks & 
Sparrow, the Land of every man is encloſed, and 
therefore an Fjedtione firme cannot lic of it for 
the uncertainty of the word Cloſe, 


But Coke 11 part.$5.Savels Cafe was, it ſeems, 


that if it be of a Cloſe containing three acres of 


Paiture, it is good ; becaule the quantity is ſhew- 
£d. 2nd alſo the quality which makes it more 
certain, and ſoit was adjudged, Mich. IS. Jac. 
Banc. Regs. 2: tamen, FE For it may be more certaiy. 


ft 


Ejeftment. — 23z 


It lies not of a pieceof ground called Michels 
picce, Trin, 38 Eliz. Ban. Regis, Rot. 450. Pal- 
mer & Humphreys ; for that is incertain both m 
the quantity and quality, and other Lands may be - 
called of the ſame name, and ſo that makes no 
certainty in its 

It lies not of a virge of Land, 38 Eliz. Rot. 
453+ Mell verſus Moor, for that may be incertain, 
and wha differ in reſpe of the place. 
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The Count Generally. 
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. 


If it be of a Leaſe made by a Biſhop, it ought Biſhop, 
fo count upon the Deed, No, Lib. Intr. 186.D. | 
_ Sed.2, andſet it forth; becauſe it is not an ordi- 
nary Leaſe whereot the Law takes notice, | 
© But if it be of a Leaſe made by the husband Husband 
and wife, he necds not count that it was by In- 48d wite. 
denture, Lb: Intra.252.C. S$ed.S, Coke 2. part. 
61.B, Wiſcots caſe 3 but it ſufficeth to ſay that they 
ett, and the Law. will ſupply the ret. 
 'If it be of a Leaſe made by a Perſon tuxc & Peron. 
edhuc ſeized of the Revertion, it is good without 
averring of the life of the perſon, 13 & 14. Eliz. 
Dyer 304.pl.52. for the Leaſe is good whether 
he be alive or not. 
If the Account be of a Leaſe made by ey, 
where two have nothing i init, 'it is not good , 
though they all joyned in the Leaſe, for Fat 
could not all lctt; but contrary, it he count by 
him only that hath right, per Williams & Crooke, 
Mich. 10 Fac, Ban. Regis, Longs caſe 3 for he did 
only in truth lett, though the others ymed. 77 


Wy 
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Demils, 


EjeFment. 

A Leaſe to commence at Michaelmys ncxt alter 
the death of 4, the Count ought to (hew that 
is dezd, 1 Marie Dyer 97. pl. 46. & fol. 89. 19 
Eliz, Dyer 347. pt. 46. for elfe the Plaintiff hews 
no title, but {hews matter againſt himſelt, 

The Plaiatif Counts that A demiſed to him 
per Indenture dated 27 Martii, 11 Fac, & pri- 
mun delibat. 10, decimo Aprilis eodem anno, tor 
2x cars from Michaelmas next before, and the 
Ejuoti ent 12 Aprilis, this is good thous zh the 
year i ataKeng or he may Count that by In- 
deriture dated 27 Martii , & Prim delibat. 1c 
Aprilis, Mich, 11 Jac. Ban. 1 Regis, Michels calc, 
which is more plain and ccrtain.. 

The Count upon the Imparlance Roll was upon 
a Leaſe made 10, of December, 10 Fac. and UP- 
on the Plez-roll it was upon a Leaſe made 3o Ja- 
Hnarii, To Fac. babendum from the 20. of De- 
cember before this is not good, Hil. 14 fac, Mil- 
ward & IWWats Baz. Regis, for it cannot be.the 
{fame Leaſe upon which he counted, 1o there is 
no certainty in.the pleading to which the Deten- 
dant may anſwcr. 

The Count was that F. S. was fwd: and io 
ſciſed, leaſed to the Plaintiff, 9 Eliz, Dyer 255, pl. 
16, Com. 416,A. Bracebridges cale,, Com. 187. A, 
Adams cale, Com.22 3b, Barkleys caſe, Com.530, 
B, Howel & Crofts calez here 15a pood. colour of 2 
Title to his Leffor, and to his own Leaſe. 

But 14 Eliz. Dyer 340. pl. 57. he doth nor 
count of the fſcitin , Coke 11. part.3. Þ, Coke 3. 


 part.16. A. Boraſtons caſe, Coke 3.part. 45. Browns 
Caſe, Coke 4.part.96.A. f Fran cafe, Com. 4.59.Þ. 


Studs caſe, Com, $04. Þ, Snowes cale 3 but only 
| declares 


Enectment. 


declares upon a Leaſe made unto him by the Leſ- 


for, and it ſcems good enough. 
The Writ. 


In IVales it may be by plaint without an origi- 
nal Writ, for this a&ion is out of the Statute, 26 
He#.S.cap. & Hill. 36 Eliz,Ban.Regis 610. Griffi/ 


verſus Eliot & Wilkins, and is there RN as it was 


at the Common Law. 

It is Vi & armis, 1 Hen.5.3. Coke g. Sares's 
A, Petoes caſe, 21 Eaw, + ol. I an © Fich 4 
ways ſuppoſeth breach of the publick Peace. 

But Hilf.36 Eliz. Ban. Regis, Rott. 610. Griffin 
verſus Eliot &: Wilkins in Error', 'that'ft may be 
without Vi & armis, 7 Hen.6,4.' 19 Faw. 3.1.1t 
{ecms it was fo held, becauſe the Defendant mipht 
enter by colour of title to the Land. - 

. Fuit ad terminuam qui nondum' preteriit, 2 & 
2 Marie, Dyer 116, pl. 71. but theres not the 
certainty of the time, for that is not material. - 

Es ejt pone per vad. & ſalv3s pleg.2'T Edw.4 T0. 


pl. 1. 31. pl.25.Brias ; that is.the taking of ail | 
It man be bonis & catallis, Com, 228. B, Lib. 


Intra,252.B. Sed.7,8, 


Although Regiſt, orig. 227. Þ. liys to the con- 


trary. Quere ergo. 
But it may be without it, Com, 229. A. +I99-fs 
Adams caſte. 


The Proceſs, 1. befire 2. after appearance. 
The Proceſs is Attach, and Diltrcls, and Proccls 


of Outlawry, Nat.br, 220. H. 35 How, 5. 6. per 
1/ang- 
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Accord, 


Dureſs. 


Ejecite 


Ejettment. 


Waneford & Moyl, Com. 228.B. Coke 9. part. 78. 
A. Peytoes caſe ; Attachmeut againſt the perſon , 

Diftreſs againſt the goods, Outlawry againſt per- 
ſon, and goods, and Jands.. The laſt Procels in 
Law is the ſtrieſt and moi ſevere. 


The Barry, 


Accord with ſatisfaRion a good barr, Coke 9 
part, 78. A. Petoyes caſe, becauſe it is but in the 
natur* of a Treſpaſs ; for here is no land in que- 
ſftion. but only a poſſciſion. 

Dareſs a good barr, Lib. Intra, 253. B. ſed. 10. 
viz, that the Plaintif gained the Leaſe by dilireſs, 
for the Law hates fraud and force, and will pro- 
t-Ct no perſon in them, 

No ejecit a good barr, fi bona & catalia are not 
in the Writ, 7 Edw. 6.89. pl. 111. 19 Hea.6, 56. 
for that is a barr Only as to the Land; for a man 


- cannot be properly laid to be ejected out of goods. 


ntry. 


Surrender, 


HErEe. 

But if ſuch words be | in, quere whether it be 
g00d, 

It is a good barr, hs the Leſſor had it but in 
right of his wite, and he entered after the death 
of the Leſſor in right of his wite, Lib.Intra. 252. 
D, ſed.s. 

That he ſurrendred before the Action brought, 
& quod non ejecit, a good barr, 21 Edw. 4.10.pl.1, 
30. pl. 25. ©. it there (ſhould not be a traverlc; 
it ſeems it needs not. 


1he 


Fjeftment. 
The Judgment. 


The ;udgment (hall be quod recuperet againſt 
the Defendant zerminum ſuum predifium venturum 
de & in,&c, ac dampna ſua occaſione. &c. & quod 
Defend. capiatur , this ſuppoſcth a Vi & armix, 
9 Eliz. Dyer 258. pl. 16,7 Edw.6.Dyer $9.pl.109. 
Com. 420. A Bracebridges caſe, 5i 5 Snowses cafe. 
Lib. Intra.253.A. ſed.8. 256.C. ſe. 13.259. Co 
Sef.15. No.Lib.Intr.188.A. pl.7.203. 4. Se&. 8, 
 212.D, Se. 11. 216. B. Sed.13. Com. 526,4. 
Granthams cale. 


285 


But note, this is when the term-is not ended, Note. 


Coke 9. part.80. A. Peytoes cafſc,4. part.104. Lam- 
berts caſe, Nat, br.220.H. 7 Edw.q.6 13 Hen 7, 
20,B. Wood; for if the texm be ended, then there 
is no term tocome to be recovered, but only dam- 
INIgES, 

Note alſo, he ſhall recover dammages but for 
the Ejc&ment, Ccke 9. part 80. A, Peytoes caſe 3 
for here is no detainer , and fo no poſſcthon to be 
delivered by a habere facia pſſeſſionem, 

If the term be ended, he ſhall recover all in 
_ dammages, 7 Edw. 4.6. F airfax, No. Lib Intra, 
_. 205.D. Sed,9, Vid.antea. 

Judgment upon demurrer Firſt for the Plain- 
tiff, Com.526. Grauthams caſe, Seconely, for the 


[-- Defendant, No.Lib Intra. 197. C. Sed.6.pretidents 


for both. | 
Judgment for the Defendant upon a Non-ſuit 


after Evidence delivered to the Jury. No. Lib. 


T1tra.199, B, Sef.2. vis. for the coſts. 


Dgare 
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ITSTITTITIDIITTRG 


Ovid, 


SOELSSSS L002 20200 


Ne admittas. 

Quare C Impedit " Duare non admiſit, 

are incumbravit, 

by: | 

J Alpedire ot pedem pouere 14 jus alienum , quo 

BY guir habet in jure preſentandi, EraQton. lib. 4. 
cap.6. fol:24.7. A. 

Hes difiio | Impedit | componitur de [in] &: 
[pes] & unde reverd ille impedit, qui nititav intus 
pedem panere in jus alienum, ubi nullum jus & 
competit, nec proprietatis, nec poſſeſionis,BraQton, 
{1b, ibidem. 

An Advowon is an intereſt to preſent an able 
man to a Benetice, 5 Hen, 7.35, B. Briax and 


Townſend. 


Advocation ejt incorporalis, & eſt jus preſent ands 
ad Ecclefiam vacantem, BraQton lib. 2. fol. 53. 
A, 


 Honorificum, to be Patron or 
\ Protector. 


Jus Patronatus eft 4 Viile, to advance his Friend, 


{ Oneroſum . a burthen to his 
conſcience, if he prefent one not able, @uere, 
tor he is not Judge of the Abiiity, but the Ordi- 
nary. 


Ta 


Quare impedt. 
In tobat Court it lies. 


Bracton Lib. 3.fol, 160.A. Immediate in curia 
Domint Regis terminari debent Ptacits de advoca- 
tionmbus Eeclefiarum, quia ſi alius a Re get "Er 
Eviſcopis de admittendo Clericum, & ipſe 30: ob- 
temperabit, alirs a Rege coercionem a0 vaveret, 
quia Epiſcopus ad alterius mandatum qu2n Regis 
Clericum admittere non tenctur ; & per Conſequens 
tune temporis Rex habebatur eaput Ecclefie,& Stat. 


de H. 8. fatum joe ſoluramedo in affirmations 


Legs, 

Drare Impedit of an Advowſon in IVales ought 
{© be in Com. Ban. in Exgland , and ſhall be cried 
in the County next adjoyning to ales; and the 
pap 2; is, becauſe the Lords there have not power 
to to ſend tothe Biſhop, 36 Hen.$.33. B. Forteſcue, 

3 Hen.6430. þ1:35.3 "Faw, 3.163. pl. 35.8 Edw: 
3o "319. pl.15, 24 Edw.3.3. I. 26, tor the King 
i5 Suprcam Head of the Church ia all his Domini- 
ONS, 

No plea to the Jjuriſiidion to fay , that it is 
Ancicnt demean , b:cauic they cannot in their 
Court award a Writ to the Biſhop, 97 Hen. 6.35. 


for the former reaton T0 Liberty or Franchiſe can 


be endowed with this hizh prerogative, 

Ta Ban, Regis it lies for the King , for he may 
ſuc theres it he plcaſcs, Naz. by,32.G, 47 Edw.,2. 
4. pl. 9. or inthe Exchequer, as i femeth, It 
ems alſo that it lies in Banco Regis for a COL 
mon perſon. 

The King grants Majori Balivis & \ratis 
Suinge Parti 1/8 tat tncy (hall not bc imple .a- 

&d 


2.37 
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i 
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Notc. 


__ Qnare impealt. 


ed 5 for no Land in no Court,nor for other cauſe, 
unlcſs it be within the Five Ports, ſcil. at Shep- 
way,” before the Warden of the Five Ports : this 
extends not to a Puare Impedit, 21 Hen. 7. 88. 
pl.77. Crocke , for that is intended for Tempora! 
matters only. 


| I ho ſhall have a Quare Impedit, 

He that is out of the poſſctſion of the Advow- 
fon ſhall not have a ware Impedit , which a man 
may be five ways, 1. by Preſentation, 2. by dif- 
continuance of the Land, to which the Advowſonr 
was appendant, &c. 3. by Diffeitin, 4. by De- 
ſcent, 5. by Recovery in the Writ of Right of 
Advowlonz or Quare Impedit. He that is out of 
poſſeſſion of an Advowlon cannot Preſent , and 
therefore cannot be hindred, and ſo the Writ can- 
not lie; for a Writ muſt ſuggeſt the truth, elſe it 
is naught, SED DS 

Husband and Wife having an Advowſon #7 
Jure uxoris, they ſhall joyn in a Quare Impedit, 
Cke 5. part.57. Specots caſe, 50 Edw.3.13. pl. 4; 
7 Hen.7.2.B. 38 Hen.6.3.pl. 9g. 28 Hen. 6. 8. pl. 
3. for the Wite is interefied in the jus Patronatus 
not withſtanding her marriage. 

But the Husband may bring this without the 
Wife, 14 Hen.4.. 12.pl.12. 22 Rich, 2. br. 937, 
for the particular wrong done to the Husband in 
hindering him to preſent hac vice. 

The Churchis void , the Wife dics, the Huſ- 
band ſhall have the @uare Impedit , becauſe the 
Preſentation was a Chattel veſted in the Husband, 
21 Hen.6.56, becauſe the Church became yoid du- 
rivg his wites life. 


The 


Quare Impedit, _ 289 


The Husband preſents, and after they are di- 
vorced, the Husband ſhall have the Writ,z1 Hez. 
S. br. Divorce 8. if he be hindred in this prc- 
ſentation, for the Divorce ſhall not look 

| back. ; 
Ceſtui que uſe fhall not have it, but the Feoffees Cefui gue 
of the Land for the preſentation i is always firm #+ 
to the Advowlſon which is in the Feottees, Crooke 
17 Hen.7.A. Fromick & ibidem, 2 Hen.S. x60. B 
þÞ!.1. &. if the Statute of Uſes alter not the Law 
in this point. 

The Lord Chancellor ſhall preſent to all Chaticel- 
Churches under 20 Marks per annnm, which are lor. 
belonging to the Crown , but not if the King 
have them by other Title, Nat. br. 35-K. 38 Edw, 

-3-3+pl. 14. Com.528.B, as by Purchaſe, Attain- 
der, Cc. 
But vide Br. Preſcript. $6. that at this day the 
Chance!lor preſents to all under 20 /. per Annum. 
*Twenty Marks anciently was more than 20 f. in 
| OY times , and* that! may be the rea- 
On 

The Defendant ſhall have a Quare Impedit a- Defendant 
gainſt the Plaintiff, if his Clerk be not Inſtituted, 
Nat.br.35.C. for without it he is not a pertc& In- 
cumbent. 

T'heelder Brother cieſents and dics, the Bro- Half-blood 

ther by the half-blood ſhall not have the next A- 
| voidance, Nat, br.36.E. 3 Hen.7. 5. becauſe,as it 
ſeems, he ſhall not * be inhcritable of the Advow- 


fon. 
But the 19 Ew. 2. Qzare Impedit 177, Con- 
| a, Ergo qQuUere 5 for he m may come in by the Fa- 


ther or Grandfather, as Heir to them. 
| T Iwo 


"290 Quare Impedit. 

| Two Siſters by ſeveral venters make compo- 
ſition for the Preſenting, and one dies before Pre- 
ſentment, the other ſhall have it , Nat. br. 36. E, 


for the Apreement laſts but during their lives, 
- and the Excecutor ſhall take no advantage of 


tt. 
Corpora= The Biſhop ſhall have a Puare Impedit ratione 
of Patronatws, if he be dilturbed. 
Pers Patronage of a Deanary belongs to him of com- 


Patronatus. MON Tight , I7 Edw. 3. 40. pl.17. yet the "Rg 
uſed of late times to beſtow them. 


Ratuone The Biſhop ſhall have a Quare Impedit ratione 

Lapſitss Lapſus, tor by the Lapſe a Title to preſent accrues 
to him hac vice, and the Writ ſhall be general, 
but the Count ſhall be of the Collation, Nat, br, 
33.D. 17 Edw 3.64. pl, 69. Lib. latra. SOT. A, 
and ſhew how he is to preſent. 

It Lapſe accrue to the Metropolitan, he may 
put his Clerk in without the Ordinary of the 
place, Do@.& Stud. 125.B, becauſe he is ſupream 
Ordinary. Yet quere in that caſe , whether he 
{hall do it without the Ring , who is capnt Ec- 
clefie. 

The Ordinary is deprived after Lapſe accrues, 
guere who ſhall haveit, 7 Edw.6.Dyer $7.pt.203, 
it ſcems the King ,. or it may be the Metropoli- 
tan, yet bean inferiour Ordinary. | 
Tu quo caſu Ordinariw loci providebit Ecclefi 74 
viduitati, Bracton, Lib.2,34.fol.76.B. 

But Brafton ays, Lib. 3. that Lapſe was but by 
the Councilof Lateran, and before that the Pa- + 
tron might preſent at any time Eccleſia vacante, 

It it be found for one Patron in a jure Patros 
1414s, and the Preſenter prays not to be admitted, 


the 


Quare Impedit. 
the Ordinary ſhall preſent by Lapſe, 34 Hen.6.12. 
pl.22, for the Ordinary is to tke care to have the 
Church provided in convenient time. 


Although a Ne admittas be ſued , yet the Ordi- 


nary of the place ſhall preſent by Lapſe, Nat. br, 
48. L, for he only looks upon the vacancy of the 
Church, | 

Lapſe is, when the Patron doth not preſent in 
fix Months, then the Ordinary preſents by Lapſe, 
Ded.es $1nd. 124.B. by the Council of Lateran 
by Bradon. 

Although the Patron be an Infant or Feme 


covert, Nat.br.34.T. 3 Edw3. Quare Impedit 4.1. 


for the Law takes care of the infancy of the 


Church above all other infancy, in reſpe& of the _ 


Cure of Souls. 
But this ruleof Lapſe admits divers exceptions, 
Seth, 

1. So Tong as the Church is void the Patron 
may preſent, No&#.& Stud. 126. A. for the Title 
by Lapſe is not a Chattcl veſted in the Ordinary, 
though after fix months, if the Ordinary have 
not preſented. _ | who 

2. It ſhall not be a Lapſeof a Chappel Donz- 
tive or Chantry, unleſs the Patron make it pre- 
ſentative, ard then it ſhall , for then the nature is 
altered, Nat. br.35.E.6 Hea.7.br. Preſeatment 4.3. 
Paſch, 3 Fac. Ban. Regis, Fairefield verſus Gaire, 
or be io expreſſed in the foundation , x3 Edw. 

os | 
y 3. An Advowſon appropriate ſhall not be 
Lapſed, Nat. br. 35.F. for there the Church ſhall 
| be intended to be otherwiſe provided for, and not 
by prefentation 
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292 QCuare Impedit. 

4. If the Ordinary be named a Diſturber in 
the Quare Impedit, 5 Edw. 3, 2.B. 22 Hen. 6.28, 
And at this day he is named in the Writ to 
prevent the Lapſe, 39 Edw. 3. 15. pl. 4. Sta- 
than. 

.X or otherways the Lapſe incurrs, 5 Edw. 4. 

. for then he can take no notice of the Suit ; 
bat it ſeems that the Ordinary cannot collate him 
that was the Incumbent, and made Defendant in 
the ſuit ; for this would be to prevent the trial of 
the Right. 

5- In many caſes Lapſe (hall not incurr with- 
out notice, viz, where the Patron cannot take 
notice of the Avoidance of the Church. As, 

In what 7. Upon a Reſignation, Nat. br. 35: H. 1 He. 

caſe Lapſe 

pain ee, af} Þ 4 5 Edw.4.116.A. forthis isa private a&. 

curr with- the Ordinary dies his Succeſſor ought to 

out notice. Phe notice, Croke 18 Hen.7. 41. pl.2. Duere of 
whatz it ſeems of the Churches being void. 

2. Upon privation, Nat.vr. 35.H, 1 Hen.7.9, 
5 Edw. 4.118. 4. for this is alſo a private a&, 
which the Patron is not bound to take notice of 
Without notice. 

Although the Incumbent be meerly Laicss , 
13 Eliz, Dyer 293. pl.3. ©. 

And although the party be party to the Sui. 
Coke 6, part. 29, Greens caſe, 22 Eliz.Dyer 369. 


* $4: 

And although the Title of Lapſe be devolved 
co the King, per Lapſum temporis, 18 Eliz. Dyer 
348. pl.12. 22 Eliz.Dyer 369. pl.5 4. 

3. If it be Litigious, 34 H*#. 5. 40. B. Priſor. 


Lib. Intra, 511, D. whether the Church be void 


4. It 


Quare Imped:t. 


4. If the Church be void by any clauſe of ihe 


Statute, 13 Elig.cap.12. for ſuch Statute it ſeems 
is not a general Law, Quere tamen, for it leems 
Patrons ought to take notice of. it. 


5. Where he ſhall loſc his Benehice, per 2 Edw. 


6. cap. 20, for rctuling to pay Tithes, 12 Eliz, 
Dyer 294. pl. 3. for of ſuch a miſdemeanour the 
Patron is not er fo take notice , for it ſhall 


not be preſumed the Incumbent will commit ſuch . 


an offence, | 
6, If one havea Benetice within 5S }. per ann. 


and takes another, and be Iududted, Coke 4. part. 


7 and fo forfeit the former. 
. If the former be of 8 1, without Induction, 


no Laple without notice , Coke 4. part.79.B. Dig- 


bies calc. 

But after Indu@tion no notice is rcquitite, Coke 
4: part. 75. 7 Eliz. Dyer 237- pl. 29,8 Eliz. Dyer 
255-pl.5. for that is a notorious act, whereot the 
Patron may take notice. 

And the value of the Living ſhall be according 
to the true value, and not accordirg to the Book 
of Tithes and Firſt-Fruits, 7 E!iz., Dyer 237. pl. 
29. which is at an undervalue. 

8. Upon refuſal of a Clerk to be admitted, 


Nat .br. 35.1. 15 Eliz. Dyer 327. pl. 7. for of 


_ this the Patron cannot take notice, nor ſhall ke 
preſume it. _ 

But Crooke 18. Hen.7.49. pl.2. per Frowick, 
it bea Spiritual Patron, then it is not Ri to Gs 
 givenotice, becauſe he is preſumed better know- 
ing in ſuch matters than a Lay-Patron, 

So for Avoidance per Creation of the ns 
bent to be a Biſhop, C«flion, or Death , Doe 

+ 


? CT: 


a 


292 Quare Impedit. 


4. If the Ordinary be named a Diſturber in 


the Quare Impedit, 5 Edw. 3. 2.B. 22 Hen. 6.28, 
And at this day he is named in the Writ to 
prevent the Lapſe, 39 Edw. 3. 15. pl. 4. Sta- 


than. 


For otherways the Lapſe incurrs » $ Edw. 4. | 


115. for then he can take no notice of the Suit ; 
but it ſeems that the Ordinary cannot collate him 
that was the Incumbent, and made Defendant in 
the (uit 3 for this would be to prevent the trial of 
the Right. | 
5. In many caſes Lapſe ſhall not incurr with- 
out notice, viz, where the Patron cannot take 
notice of the Avoidance of the Church. As. 
wo. 1. Upon a Reſignation, Nat. br. 35. H. 1 Hen. 
p/n, wh 7.9. 5 Edw.4.116.A. forthis isa private a&. 
curr with- If the Ordinary dies his Succeſſor ought to 


- out notice. givenotice, Crook? 16 Hex.7. 41. pl.2. Dnuere of 


what; it ſeems of the Churches being void. 

2. Upon privation, Nat.br. 35.H. 1 Hen.7. 9, 
5 Edw, 4.118. A. for this is alſo a private a&, 
which the Patron is not bound to take notice of 
without notice. | 

Although the Incumbent be meerly Laicws , 

13 Eliz, Dyer 293. pl.3. ©. | 

And although the party be party to the Suit. 
Coke 6, part, 29, Greens caſe, 22 Eliz.Dyer 369. 


«$4. | 

And although the Title of Lapſe be devolved 
co the King, per Lapſum tempor, 18 Eliz. Dyer 
348. pl.12. 22 Eliz.Dyer 369. pl.5 4. 

3. If it be Litigious, 34 Hex. 6. 40. B. Priſor. 


Lib, Intra, 511, D. whether the Church be void 


4. It 
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Quare Imped:t. 


4. Tf the Church be void by any clauſe of ihe 
Statute, 13 Eliz.cap.12. for ſuch Statute it ſeems 
is not 2 general Law, Quere tamen, lor it ſeems 
Patrons ought to take notice of it. 

5. Where he ſhall loſc his Benehice, per 2 Edw, 
6. cap. 20, for rctuling to pay Tithes, 12 Elisz. 
Dyer 294. pl. 3. for of ſuch a miſdemeanour the 


\ Patron is not hound fo take notice , for it ſhall. 
not be preſumed the Incumbent will commit fuch 


an yg 
6, If one havea Benetice within 8 /. per ann. 
and takes another, and be Iuducted,. Coke 4. part. 


79, and fo forfeit the former. 


7. If the former be of 8 /, without Induction, 
no Lapſe without notice , Coke 4. part.79.B. Dig- 
bies caſc. 

But after Induction no notice 15 rcquitite, Coke 
4. bot. 75- 7 Eliz.Dyer 237. pl. 29.8 Eliz. Dyer 
255. pl.5. for that is a notorious act, whereot the 
Patron may take notice. 

And the value of the Living ſhall be according 
to the true value, and not according to the Book 
of Tithes and Firſt-Fruits, 7 Eliz, Dyer 237. pl. 
29. which is at an undervalue. - 

8. Upon refuſal of a Clerk to be admitted, 


Nat .br. 35.1. 15 Eliz. Dyer 327. pl. 7. for of 
this the Patron cannot take notice, nor ſhall he. 


preſume it. 

But Crooke 18. Hen.7.49. pl. 2. per Frowick , 
it bea Spiritual Patron, then it isnot hene=3h bo 
givenotice, becauſe he is preſumed better know- 
ing in ſuch matters than a Lay-Patron, 

So for Avoidance per Creation of the Incum- 
bent to be a Biſhop, Ccllion, or Death , Doc?. 


T 3 | Sa 
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Ouare Impedia f. 


 & Stud. 116. B, 5 Fdw. 4. 115. Duere of 


Prebenda- 
IV. 


Dean aid 


Chapter 


Death. 


After privation the Patron grants the Advow= 
ſon to A, the Ordinary collates A ; he cannot be 
removed, for notice ought not to be given him, 
for it was void to all but the Grantor 3 for the 
Ordinary is not bound to take notice of the Grant 
to A, becauſe it isa private a&, Mech. 42 & 43 
Fliz. Com. Ban. ©3379: Leak? againſt the Biſhop 
of Coventry, 

Notice is to be given as to the Lapſe only , 
as to the preſentation, the Patron may be put ich 
of the poſſeſſion of the preſentation for ſome 0- 
ther cauſe, although no notice is given him, Paſeh, ' 
39 Eliz, Com, Ban. Seriver verlus Epiſcopum 
Lincoln, 


A Parſon ſhall have a 2zare Impedit for the 


. Vicarage, for of common right it bclongs unto 


him to preſent, Nat.br.z3.U. 

For if the Vicarage be void, and the Parſon be 
made a Biſhop, yet he ſhall preſent , IOFIt Was @ 
Chattel veſted in him whit he was Parſon . Nat. 
br.34.N, 24 Edw. 3.26. ©. 

A Parſon Imparſonee or Incumbent, thall have 
a Duare Impedit, 17 Edw. 3.51. pt. 25. tor the 
Vicarape. 

For a Prebendary, akhough che Prebend reſign 
after uſurpation upon him, 26 Edw.3. 3. ©. 

Thn- Chapter brought a Duare Impedit againſi 

the. Dean, and good , for their poſſctfions are (c- 
ri, though they be one body Politick, 9 Edw 3. 
24, & Ol-354. pl. 33. 17 Edw, 3.64. 40 Edw.3. 
2 Bs Finchdes 17 Edw. 3. Ouar e hg 72s 


4:6. Intra. 500. 4. 
- * : 7 \ - : 


_ 


An 
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An Hoſpital which hath no Spiritual poſſcſſi- Aggregate 
ons, nether are a Colledge,nor have a Scal,yet the 
Matter {hl have a Quare Impedit, 

For a Corporation mixt, as incaſe of the King, Corpora- 
7. In right of the Crown , Nat, br, 35. E. the OP OE 
Writ. g 

2. By reaſon of Lapſe incurred, for this makes 
him Supream Patron, Dod, & Stud. 124.B. Com. 

498. 18 Eaw.3.19. 

Therefore after Lapſe accrued to the King, the 
Patron cannot preſent, DoG. & Stud. 126. A. 10 
Eliz. Dyer 277. pl. 55. for the Kings Title (hall 
be preſerved and preferred above all other Ti- 
tles. 

Nor the Ordinary collate after Lapſe is accrucd 
to the King, 17 Eliz. Dyer.339.-pl.47.tor the fame 
reaſon, 

But in caſe, where notice is requiſite, the King In his 
cannot preſent without notice, 18 Eliz. Dyer 248. own right, 
pl. 12, 22 Eliz. Dyer 369. pl. 54. for the King 
{hall not take advantage againſt one, where there 
was nonegligence in the party. 

If the Dean of the Chappel Royal preſents not 
within fix months, the King ſhall preſent , Nat. 
br.24.F. 27 Edw, 3.84. Chappel-Royal 4s the 
Kings Chappel, or of his foundation, and he is 
| inſtead of the Ordinary. 

A Parſon created is a __— » the Eing Creation. 

{hall prefent, 21 Edw.3.31. pl. 14. & fol, 41. 
11 Hey. 4.37. vides Eliz, Dyer 228. for the Pa- 
tron could not have preſented till the death of the 
Parſon, and (o here is but putting in one perſon 
tcr another, and fo he hath no injury. 


F:-4 -- a1 Edw. 


2.96 


Ratione: 


Ne 


Quare Impedit. 
21 Edw. 3.3. pl. 13. the Writ was, quia per- 


temvorali- tinet ad Regem preſentare ratione Epiſcopats auper 


vacantis, and good, when a Living fell, which be- 
longed toa Biſhoprick,ſede vacante. . 

The Count, Lib. Intra.530,C. ſed. 15. 

And the King needs not fay in the Count , for 
that the Temporalties were ſeized, 42 Edw. 3.7. 
p7. 27. for that ſhall be ſuppoſed ; for by the 
death of the Biſhop the Te<mporaltics arc imme- 
diatcly in the Kings hands. 

It a Church be void during the time that the 
Temporalties are in the hands of the King , al- 
though he makes reſtitution of the Temporalties, 


_ yet the King (hall preſent, Nat.br, 33.N. Stanford 


44 Edw.3.17. pl.8. 18 Edw. 3-22.pl.39. forit 
was veſted in the King by the vacancy, whilti the 
Temporalties were in his hand. = 
Tf the Church become void, and the Biſhop 
dics, the King | ſhall have it, and not the Execu- 
tors, Nat. br, 33.9.9 Edw, 3.2. Quare Impedit 11. 
becauſe the King Is now Fatron , and hinds the 
Church empty. 

And although the Biſhop collate, Nat. br. 34. 
K. 11 Hen.q 9, A. 24 Eaw. 3. 30. des +6 
for that makes not the party collated to be Incum- 
bent, but his Induction. 

But if he die after induQGion, although it be 
the ſame day, the King ſhall not have it, 44 Eaw, 
3.3. for then the Church was full. 

If a Lapſe accrues to the Biſhop, who dics, the 
Kivg ſhall preſent, 25 Edw.3.53.pl.20. for he is 
in place of the Biſhop. 

It a Lapſe accrues after the death of the Bi- 
ſhop, the King fhall preſent , Nat. br. 34. G. 

in 


Quare Impedit. —_ 2:97: 
in reſpe& of the: Temporalties. in his hands. 

So if he have judgment. to have the Tempo- Outlawry, 
ralties, 21 Edw.3.29.. for that isall oneasif he 
were in poficflion off them. 

By Outlawry. of the Patron ina perſonal Adi. 
on, the King ſhall preſent, Nat.br.34,R. $ Rich.2. 
Dare Impedit 200.21 Hen,6, 56. it the Church 
become void during the OutJawry, 2wuere, if 
afterwards the Outlawry be reverſed betore the 
_ King preſents, 

A enfeoffs Bof a Mannor, to which, &c. and 
before was outlawed, and preſents per permiſſion 
of B, the King ſball preſent, becauſe the preſen- 
tation is a Chattel, 5 Hen. 5. pl. 4. and was for- 
feited to the King by the Dy: 

For Simony, upon 31 Eliz.cap.6, 

The Pleadings, No. Lib.Iatr.405.C. ſed. 516. 

B, $31.D. 

Note per 25 Edw. 3. cap. 1. the King (ball not Note. 
preſent in anothers right, but for the Avoidance 
in hisown time, 11 Hez. 4.7, p1.16. which is in 
his own right. 

Note, if the King preſents one that dies before 
InduQiion, the King thall preſent again, for he 
had not a compleat preſentation betore,Coke 9.part. 
Holts caſe, vide.Regiſt. orig. 31.B, for his Clerk 
was never in. _ 

But if the King have title hac vice, and anothet 
preſents 4, which dies, the King hath loſt his 
turn, Coke 7, part. 28. Backerviles caſe, No, Lib, 
Tatra. 489. A. for he was to have but this nume- 
rical preſentation, and is not like the Having ot 
the next prefentation. 


Act 


2.98 


[n 


D:%1ſ(ece, 


Quare Inpedit. 


Yet if one qualified to have two Benefices 
takes another incompatible , the firſt is void by 
two years 3 the Patron preſents where the King 
ought to have preſented, and after InduQion his 
Clerk refuſes to pay his Tenths, and this is cer- 
tified according to the Statute of 26 H8. the Bi- 
ſhop being Patron collates, the Ring ſhall preſcnt 
notwithſtanding , for this refuſal is as it were a 
Reſignation to the Biſhop, which ſhall be intended 
a Collufion betwixt him and the Biſbop , to take 
away the Title of the King, Mich .29 & 30 Eliz; 
Com. Ban, Rot. 2299, the King againſt the Biſhop 
of Lincola. 

12 Eliz, Dyer 292. pl. 70. 25 Edw. 47. the 
King preſcnts to a Prebendary ratione tempora- 
lium, and revokes it before the Inſtallment of the 
Prebend 3 and yet he is Induced, and the King 
confirms it, and after he is made a Biſhop , the 
Prebend dies, the King ſhall preſent again,and not 
the Biſhop , for the confirmation of the King 
was void, becauſe the Prebend was not in ex pre- 
ſentatione Regis, for that was revoked before the 


Confirmation. 


Nat-br.38. D. the Ring recovers a Prebend ary, 
and gives it by Letters Patents to 4, who dies, | 
the King gives it to B, he (hall have Writ to the 
ſuſtices to make execution for him, viz. of thit 


Court where the Prebendary was yortncied: 


Difſciſee ſhall have a ©wuare Impedit before his 


entry into the Mannor, to which the Advow(on 


belongs, 21 Hex. ” 9.B. 19 Hen.6.33, 33 Hena.s. 
33. B. Nat. br. 33. Q. 24 Hen. 8, Dyer 5. pl. 6. 
Crooke 6 Hen.s. 2 A. Pollard ; for the Advow- 
fon was not diveſied by the Jifcifin 


Diſſeiſox 


Quare Impedit. 


__ Difſeifor preſents, Diſſeifce enters into the Man- 


nor to which, &c. and preſents, he ſhall havea 


Dare Impedit, if it be within tix months, 14 
Hem. 6. 24, Fulthorp; for by his entry he bath 


regained the Mannor, and avoided the Diſſcifors 


preſentation. 
'  Addif the Diſſciſor preſents, and the Diſſciſce 
enters into the Mannor, to which, &c. and en- 
feoffs B thereof, with the Advowlon, the Church 
voids, B ſhall have a Ouare Impedit : ; for by the 


entry of the Diſſeiſee he was in the poſſeſſhon * 


the Advowſon, 3 Hen.q 7.p1.33. 14 Hen; 6, 16. 


1.52. and fo it paſſed with the Mannor by the 


Feoffment. 

But 33 Hen.6. 33. Priſst to the contrary + for 
- there it is ſaid, that until Recovery the Diſſciſce 
ſhall not have the Advowſons 5. A 

Diſſciſor dies ſeized of a Mannor to which the 


Advowſon belongs, the Diſſciſee ſhall not have a 


Quare Impedit ,24 Hens. Dyer 5. pl.6.33 Hen.s. 
33.B. vide 19 Hen. 6, 33. in reſpc& of the de 
ſcent, which takes away his entry into the Man- 
nor, and fo he muſt recover the Mannor betore he 
can have the Advowlon. 
Butif it void in the time of the Difſcifor , the 
Di{Tcifee (hall have it, although the Diſſcifor died 
. fcized afterwards of the Mannor, to which, G&c. 
24 Hex,8, Dyer 5.p1.6. for there was no deſcent 
barr when che Church became void, and fo it 
Was a Chattel veſted. 
__ A Diſſeifor ſuffers a Ulurpation , Diſſcilee en- 
ters into the Mannor, Diſfeiſee {hall have a Qware 


Impedit, Nat. br, 36.F. 14 Hen.6.14.3 "org 447: 


for the aſurpation i is defeated by the cntry of the 
Difſciſce, EXcntor 
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Excecutar. 


Enfant. 


Quare TImpedit. 


Executor of the King ſhall not have a ©xare 
Impedit, but the Succeſſor of the King, for this 
is 4 Chattel Royal, 5 Hen. 4. 25. pl. 3. 1 Edw. 

. 17. þ1. 8. 5 Edw. 3. 149. pl. 15. which (hall 
Tk g0 to an Executor , 'for it 1s velted in the 
Crown. 

Exccutor of a Cortivion: perſon ſhall have el 
preſentment to a Church, which was void in the 
time of the Teftator, although the Teſtator were 
but Tenant in tail, Nat. by. 33-P, & U. becauſe 
it was a Chattel veſted i in the Tcſator. 

Although the Heir be in ward to the King, 


Nat br, 33. R. for the King in reſpe& of the 


Wardſhip {hall not be in a better condition, than 


\ the Heir ſhould have been, it he had been it full 


age at the death of his Anceſtor, 

If one recover in a Lyare Impedit and die, the 
Heir thall not have execution, but the E-xecutors, 

9 Hen.6.57.4. Rolfe; for the recovery made it a 
Chatre veſted in the Teftator. 

At the Common Law the Infant was bound by 
ſuffering an Uſurpation, 35 Hex.6.6, that is, to 
fuffer one to preſent in his ſtead, 31 Edw.3,  Quare 
Impedit 186. 10 Edw. 2. Duare Impedit 43. for 
the Common Law reſpeRts the Churches good, 
before Infants, Widows, or Orphans, although it 
be tender of all. 

But at this day he is not, per IWeſtm.2, cap.F. 
The Law before ſeemed too hard againſt Infants, 


who may be preſumed not conuſant of the Law, 


and ignorant of his title. 

Unleſs he be a Purchaſer, 10 Edw.2, 2s. Imped. 
43. 35 Hen.6.60, Nat.br. 31,0 34. It ſeems he is 
Dot within the Statute : He may, it a Purchaſer, 


be 


Quare Impedit. | 
be preſumed not fo well conuſant of his title as if 
he had it by deſcent. 

' Or that the party that uſurps be remitted to an 
eigne title, Nat. br. 35. M. for then the preſenta- 
tion did not belong to the Infant. 

"If he ſuffer Uſurpation , having it by deſcent, 
he is bound till fu}l-age, ' 16 Edw, 3. 9. Ozare Im- 
pedit 62. for he (hall be judged better conuſant of - 
ſuch eftate than of a purchaſed efiate 3 and he 

_ might have preſented himſelf. 

And if in his minority he ſuffer Uſurpation, 

#nd at full age enfeoff Bof the Mannor, to which, 
&c. yet B ſhall not be in 5 Nat. br.34..X. becauſe 
it was out of the Feoffor at the time of the Feoff- 
ment, and ſo it paſſeth not. 

But by 16 Edw. 3.  Buare Impedit 67. Coke 6. 
part. Boſwels calc , the Infant is alſo bound in all 
theſe caſes. 

The Uſurpation at the Common Law ſhall bind Feme 
a Woman Covert, 35 Hen, 6.6, Priſot, 31 Edw.3, <vCt 

 Daare Impedit 1 80. 10 Edw.2 ' Duare Imped. 43+ 
vid, antea. | 

The husband fuffers an Uſurpation, where the 
Woman is the purchaſer, ſhe ſhall not have a 
Ruare Impedit, but the husband 3' but if ſhe had 
it by deſcent, - ſhe ſhall have the \next turn, per 
Weſtm.2, cap. 5. Nat.br.34 $5. to preſent. 

The husband: diſcontinaes one Acre of his 
wives Mannor,'to which an Advowſon is appen- 
dant with the Advowſon , the wife may not pre- 
ſent, unlefs after the Alience fever the Advowſon 
from the Acre, Nar.br.32. 17 Edw. 3.5. pl.12. 


for then the: Advowſon is not appendant to any 
thing. 


The 


302 ____ Quare Impedit. 


. Feoffeeor The King grants the Advowſon in Fee, the 
nag wok Church being void, the Grantee preſents, Nat.br. 
King; 2.of 33: N- for the grant (hall be taken molt benehci- 
another, - ally for the Grantee. 
But this is intended when the King hath but 
one Title to the Advowſon, 10 Eliz. Dyer 269. 
pl. 19. 9 Edw.3, 26, Stamford. Prerogat: 44, 16 
Fen. 7.7. 18 Edw.3.22.A. Pole. for it he have 
two, the Grant ſhall nor be taken to two In- 
tents. 
For if he had two Titles the Grantee ſhall not 
preſent, 13 Eliz. Dyer 3oo. pl.36. 18 Eliz. Dyer 
300. pl. 36 Eliz, Dyer 345. pl. 12. for it is in- 
I _ certain which Title was granted , nor can be 
& known with what Title he preſents. 
g? But 9 Edw. 3. 348. pl. 24. the' orders of the 
T<mplers were diflolved , the Church belonging 
to them to preſent to voids , and after the Ad- 
| vowlons,6&c. appendant to their mannors, were 
given to the Hoſpitallers per Parliament 3 the 
King ſhall not have the preſentation, for here the. 
Kirg had but one Title, and alſo ats of grace 
thall beconfirucd largely againſt the King. 

A Common perſon grants the Advowſon in Fee 
when the Church was void, the Grantee ſhall not 
have the preſentation, becauſe it is a thing in 
action, 11 Hen.4.54: which lies not in grant,but 
may paſs by At of Parliament. 

Soof a Feoffment of Land, to which an Ad- 
vowlonis appendant, 24 Eliz. Staffords caſe, the 
Church being voidat the time of making of the 
Feottment. 

But it the Feoftment be upon condition, and 
the Church becomes void , and afterwards the 

Feoflor 
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Quare Impedit. 


Feoffor enters for: the Condition . broken, the 


Feoffee ſhall preſent, becaule it is a Chattel veſied 


in him, 24 Edw.3 before the entry of the Feoffor. 


It there be a Feoflment of the third part of a 


Mannor, the Feoffee ſhall not have the third pre- 
ſentment, 6 Edw.3.215. 4. for the Advowſon is 


not appendant toit, for it cannot be appendant by 
parcels. 


Unleſs it be with three preſentments, 9 Edw.3. 


341. p1.31, viz, where three preſent to the Ad- 


vowlon by turn. 2. 

Grantee of the next Avoidance ſhall have a 
Quare Impedit, 359 Hen. 6. Quare Imp, 95. for he 
hath a good Title to preſent bac vice, 

The Count, Lib. Intra. $20.D. 

And if the Grantee of a Mannor to which 
an Advowſon is appendant, levies a. Fine of 
the Advowſon, yet this puts him not out 
of poſſciſion of the Advowlon, 19 Edw. 3. 
Quare Imped. 154. becauſe it puts him not out of 
poſſcflion of the Mannor to which it appertains. 

Grantee by Parliament ſuffers a uſuxpation 3 
this doth not put him out of poſlcfſion, 16 Hey. 
7.8, Keble, becauſe he is in by Title of fo high a 
nature, which ſhall not be intercepted by an ordi- 
nary a& of the party. 

Grantor by Fine uſurps 3 this ſhall not trouble 
the Grantee, 31 Edw, 1, Quare Impedit 187, for 
a'Fine is of a high nature, and barrs the Conuſor 
of all right. 

Tenant in tail for life, or years, grants their E- 
| ſtate in an Advowlon, the Church voids, the Gran- 
tee ſhall preſent, becauſcit is a Chattel veſted , 9 


Edw 3.366. pl.4. in the Grantce during the eſtate 
tat), and for life, It 
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- Daughter. 


Founder. 


Joynt- 
tenants. 


Ouare Impedit. 
_ Tf the Daughter ſuffers a Uſarpation, the Son 


-afterwards born ſhall-not have a Puare Impedit, 
-11 Edw.3.9 ware Impedit 13 138. :for he was not in 


rerem natura at the time of the uſurpation, and fo 


Had no right. 


A Founder of a Church ſhall have a Sore Im- 
pedit of common right, for he is preſumed Pa- 


tron, and becauſe he enters upon the diſſolution, 


12 Edw. 4.30. 4. Catesby. ' 

One of them, viz. Joyntcnants, ſhall nothave 
a Duare Impedit apainfi the other, Nat, br. 34. V. 
14 Eliz.Dyer 304. pl.54.'33 Hen. 6 6.11.Þ., inre- 
ſpec of their undivided and aodidinguiſhable4 in- 
tereſt. 

Nor againſt a "SOENSE but they muſt joyn, 
or elſe the Diſturber might-be twice ſued for one 
diſturbance. 

But where one pleads Joey of part of 
the Advowſon, the Plaintiff ought to - entitle 
himſelt” to the whole Advowſon, or (hew that he 
is Incumbent of all, 31 Hez.6.51.B. 

Joyntenancy of part is no Plca, 14 Hen.'s6. 14, 


14 Hen.q. Foyntenants 32. for it cannot be; for 
'Joyntenants are feiſed per my &+ per tort. 


Joyntenant preſents ſole this ſhall not put his 


Companion out of poſſcthon, 27 Hen. S. 13. for 


it ſhall be intended, he intended it not but to pre- 


ſent ſo, as the Law requires. 


But 11 Hen. 4. 44. Hanford © contra, Ergo quere. 
It they make compoſition, and preſent accord- 
ingly, yet afterwards, it - one be diſturbed, he ſha!! 


not have an Action without! his Companion, 20 
Edry. 3.72. for that compoſition concerns not 


Strangers, but is only a private act betwixt them- 


ſelves. Noim!- 


Quare Impedit, _ 308 
Nominator t to a Living (hall have a Pare Im- Nomina- 


pedit againſt him that prefents, Nat.br.33. A.. bc- <phagy 
cauſe by the Nomination he. had the fruit of the 


ang oa 14 Her, 4.11, pl.g. 14 Ed 4.2-þl. 

. 32 Hen. 8, Dyer 48. pl. 16. 22 Edw. 3.77. pl. 
rok: 24 Edw.3. 69. pl.78. And the Writ thall - 
be general, Nat.br.33. 4.24 Edw.3.69.pl.,78.2s in il 
cafe of Patronage. 

For if- it be | Nom##are | this ſhall abate the 
Writ, 14 Hen. 4.11.21 Hen.6.17.4. for the Law 
takes no notice of fuch a term 3 but the Count 
ſhall be ſpecial, Nat.br. 33. 4. and {et forth the 
whole matter how he is cnabled. 

For in 14 Hex. 4. 11. per Hill. Nominator is 
in a manner the very Patron, and fo taken notice 
of in Lawas ſuch, 24 Edw.3. 69. 

. 4 grants to B that he ſhall have the next No- 
mination to the Church of D when it 1s void 
and that he ſhall preſent his Clerk to the Biſhop, | 
if the Grantee be diſiurbed,he ſhall have a Qare l 
Impedit, tor he is the Patron hac vice by the words | 

of -the Grant , Crooks 2 Hen. 8.161. þ!. 1. per 
Read. 

The eldefi Parcener fhall have the ffi preſent Parcener:: 
ment, Nat. br.33.L. 38 Hen. 6.9. pl. 19. Do, & 

"Stnd; 15. B. Nat.br.34.U. Creme 12 Hen.7.1. 4 
and fo in order by turns, it there be more chan 
WO. 

So the Husband of the el: left being Tenant by 
Courtelie, Nat.br.33.L. 5 Hen.5.10. p1.24. for he 
is in upon his wifes right and title, originally. 

So he that hath the ctiate- of the cldett, 
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Quare Impedit. 


grant this when the Church is void before any 
preſentment by him3 the Grantee ſhall not have 
the firſt preſentment , becauſe he is a ſtranger in 
blood, and the Feoffce cannot claim that privi- 
ledge in Law. 

Where a Parcener grants his Eſtate to B ( the 
Church bring void) yet the Parceners ought to 
joynina Pare Impedit, 11 Hen. 5.54. in reſpe& 
of their joynt right and title at the time of the 
Grant. 

The pleading of a Partition between Parceners, 
No. Lib. Intra 468. B, & C. 

It they make partition to preſent by turn, and 
the youngtt dics, his Heir in ward to the King, 
he, viz. the King, hall preſent during the Non- 
ave, 21 Edw.3.52.01.14.22 Edw.4. for his ward- 
{bip thall not make him lofe his right to pre- 
{cnt. 

Parceners agice to preſent by turn, this is a 
200d partition F+- to the poſicſion, 20 Edw. 3, 
Druare Inp.63,65. viz. of the Advowſon. 

But Nat. br. 2; 2 L,econtra, becauſe the Inhe- 
1ifance 15 not. Ouers ergo. 


DA.& Stud, 11. the King (hall have the firſt 


- prefeaiinent, the eldeſt the ſecond. Duere in what 


caſes 

But 58 Hen, 6. 9. pl.19. the Iſſue of the cldeſt 
Coparcencr was in ward to the King, there three 
others by their pleading iſhew a partition of the 
Mannor in Carvel, except the Advowſon, and ſue 
tothe Ring to preſent, alter the fourth ſues tor the 
Advowlon ; the Iſſue of the eldett (hall preſent, 
becaule the preſentment of the King was inright 
of them all, and not in right of the turn of the 
Iffucs vo Upon 


Uuare Inpedic. 


Ypon compolition to preſent by turn, if it be 
inrolled in a Court of Record, they thall have a 
Scire facias one againlt the other, when their carn 
comes to preſent, Nat. br.34.H. 21 Edw, 4.6. oh 
36, B 

So apainſ A Siravges that alive in their turns, 
it the partition be of Record only,the Law takes 

. nonotice of it, Nat. br. 36. C. but they may joyn 
ina Duare Impedit againlt a Stranger, for the Law 
takes notice of their joynt title, and alſo preſent 

in common 3 but by this the compotition is waved, 
Nas.br.36.D.. for it ſhews, they rcly not upon the 
compotition , but hold there to that way of pre- 
{cntation that the Law gives them. 

The furprize of one Parcener hall not put the 
other out of poſlcihon , when his turn comes a- 
oain, for he gains no title by it, Nat. br, 34. F, 6 _ x 

 Eqdw.3.210: pl.13. 7 Edw. 3. 230-pl.-29 17 | | 
Eaw. 3.38. pl.10. 30 Kdw. 3.15. ol, IF. Ni 

_ Although that it be made by the King inright 
of one Parcencr, being in ward to the King, 

22 Edw.4.8, for the ſame reaſon. CRE 

My Procurator preſents as to his own Advow- Frocuta- 
fon, as Procurator to me, by this I (hall have a- " 
pain the pofſcifion , and out him, Nat. br. 35. 0, 
i7 Edw.3.60.pl. 60. for by preſenting as my Pro- 

CUrator ke acknowledgeth my right. 

Recoverer in right of an Advowſon ſuffers an Recoveret. 

" uſurpation, he ſhall not have a Pere Impedit, 45 
Eaw. 3. Quare Imped, 139, becauſe he was not 

in actual poſſcſlion of it by the Recovery , and fo 

| tath but a meer right {ti1], 

Tenant for life or years of an Advowſon ſuffers Reverfigs 
an uſurpation, the Leffor thall not be aided in, ner. 
Y.. 2 Nis 
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contra. Fi 09 QUEre. 


Quare Impedit. 

his own, IYeſtm.2. cap. 5, forit is a fault to [ett 1 if 
to ſuch a Tcnant. 

But his Heir ſhall be, Nat.br.31.G. for he is in 
n9 fault, 

But 33 Hey. 6. 12. pl.3. 4 Hen.6.27 pl. S. c 

If Tenant for years Or a Gardcin brings a 
Qrare Impedit, and a Writ be awarded to the 
Brhop for i the D. fendant, yet the Tenant of the 
Franktenemcnt is not out of poſſcfion , for the 


Preſentee is in by courſe of Law , 50 Edv. 3 3.14. 


B, Coke 6, part. 50. B. Boſwell caſe z and there- 
fore the Tenants or Gardians intereſt ſhall not be 
prejudiced. 

The Queen ſhall have it alone , becauſe ſhe is a 
fole perſon cxcmpt by the Common Law , and 
cannot joyn with any in a Suit; and the Writ 
ſhall not fay a»de queritur, becauſe ſhe ſhall not 

find Pledges, 18 Edw. 3, 2. pl. 6. for it were 
diſhonourable for her to tind Pledges, for ſhe ſhall 
be preſumed to be ſufficient, and fo deal juſily 
with all. 

The Lord that hath an Advowſon by Eſcheat. 
ſhall have a Quare Impedit, the Count, Lib. Intra, 
500.D, in reſpec of his Title accrued by Law. 

If an a which hath an Appropriation, be 
diffolved, the Lord that hath the Mannor to 
which it was appendant ſhall have a Quare Impe- 
dit to preſent to the Advowlon, Nat.br. 33, K, 


Coke 2.part.47.Þ. Canterburies calc, 21 Hen.7.4., 


B. Frowich, 20 Edw.g. 14. Þ. Com. 501. Gren- 
avnscale 5 tor by the diflolution the Appropriati- 
on is exting,uiſhed,and the Lord in of his old right 
to the Patronage, 


4 enant 


'( (Wave Tnpeatt, 


Tenant in tail ſuffers an Uſurpation, he hathno 
remedy, for it was his own Latches to tuffer it 3 
but -his Iſſue ſhall have a Quare Imnpedit, 49 in 
3.14. pl.9. This 15 by the equity of IVeftm.2 y: 

F. Coke 6. part.50.B. Boſwells cale, who Fill eo6 
be prejudiced by his Fathers act. 

Tenant in tail of a Mannor to which an Ad- 
vowſon belopgs, cnfeoffs A of the Mannor, which 
orants the Advowfon to B, and re-cnicofts the 
Tenant in tail 3 the Iſſue ſhall cot have a Quare 
Impedit, becauſe the other had no remedy , Nat. 
br.35.B, 19 Hen. 6.30. and fo (hall not be ina 
| hetter condition , and by the Grant of the Ad. 
vowlſon apart it ceaſeth to be appendant. 

Tenant in tail leafes his Eſtate over,the Church 
voids, he dies, the Ifſue in tail (hall prefent, 9 
Edw.3.10. and not the Leflce of the Mannor , 
for the preſentation is not comprized in the Leaſe. 

Tenant in tail ſuffers an Uſurpation before 
the Statute , the IfNſue ſhall not have a Qzare In- 


peat after the Statute, 8 Edw.2, Quare Imp.167, 


for before he was in no better a condition than his 
Anccftor, and the Statute was made tor the be- 
nefit of the Iffue in tall. 

Tenant in Dower ſhall have the third preſent: 
ment, where ſhe is Dowable of the Thirds , Nat. 
br.33.L, 33 Hen,s. br. Preſentment 55. 15 Hen. 
7.17. ©. what ſhe ſhall have when ſhe is Dow- 
able of the half, during hex Widowhood, by the 
cultome of Gavel- kind. 

So if ſhe have the third part of a Mannor to 
which an Advowſon belongs , Nat. br. 34. Q.'6 
Edw.3.215. in the refped ot tnterclt in the Man= 
nor, proportionable to tt, 
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For lite, 


For years 


{tr com- 
"on. 


T ;averle, 


Nor, 


_ Uuare Impedtt. 


Tenant for life ſhall have a Qare Impedit , in 
reſpe& of his Freehold, 

The Count, Lib. Tatra.513.4 

But if he ſuffcrs an Uſurpation, he ſhall not 
have a Quare Impedit at any time after, 22 Hen. 6, 
26.B. for it was his own Latches to ſaffer | it, for 
he might have brought his Qrare Impedit upon 
the firſt diſturbance. 

Tenant for years {hall have a Qyayre Impedit,al- 


though he doth not preſcnt within the term, Nat. 


br.34.b. 9 Edw.3.338. pl.6. 39 Hen. 6.39, viz. if 
the Church become void during the term , -and 
no Lapſe incurred , for it was a Chaitel ve- 
fied. 

Tenant in common ſhall not have it without 
his Companion, Nat.br.34. U. 14 Eliz.Dyer 304. 
pt. $2.. 33 Hen.6.11. B. in rcfpect of their com- 
mon intereſt, and that the Dilturbcr may not be 
doubly vexed. 

He that traverſeth an Office, and hath the Land 
in Farm, ſhall have the preſentment, it the Church 
be void during, the time of his Leaſe , ſoit be 
found for him, although no mention , be made of 
the Advowſon, Nat.br. 34: .P, for it gocs with the 
Land. 
| Note, that the King upon an Office found for 
him, ſhall not put the Patron out of poſſeſſion, 
without admiffion and inſtitution of his Clerk , 
Coke 9. part. 96. A. Reynels caſe ; for that is the 
only way to gain poſſcfhon of an Adyowlon, and 
3n Office may not be true, for it is traverſable. 


Againts 


 Quare 7 179 zpedzt. 
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Againſt whom a Quare Impedit free, 


- Itlics againſt a Patron fol. 29 Hen, 6.57. 19 patron 
Hen.6.67. pl. 14. & fol 73.p1. » 7-4.7 5; p15. fole 

But then the Incumbent (hz! y ft be remwvr ds 
29 Hen. 6; 57. 7 Hen. 4. 34. tor hel be, it lies 
alſo againſi the Diſiurber. 
| Unleſs there be no Incumnvent at the time of 
the Writ brought, 29 Hen. 5.57. 19 Hen. 6, 67, 
pl. 14. & fol. 73. pl.1. & f-1.75- pl. 5. ror then 
the Patron only mult necc{{uily be the Diltur- 
ber. 

If it be againſt an Incumbent fole it ſhall abate, Ks 
3 Hen. 4.2. Quare Impedit 113. 41 Edw 3, 2, bunclols, 
By, Rare Imped. 24, viae 47 Eaw. 3. 10. for he 
comes in under another mans right, who mult be 
named in the Writ. 

But note, this is intended when the Inheritance, xe. 
eſtate or intcr{R of the Patron in the Patronage, 
is to be devetted by the Judgment, for otherwiſe 
he ought not-to be named , Coke 7. part. 26. Þ. 
Halls caſe , for it concerns him not to be made a 
party. 

When there is no Patron, the Writ ſhall be a- 
ainſi the Incumbent tole, 13 Hex. 8.12. 4 Hey. 

8.3. for there can be no other Diftarver but he. 

When the King pref-nts , it 115 3g2 in{t ta} : In 
cumbent ſole, becauſ: the King nai; not b« 4, 
Coke 7.part. 26, G. Hais cafe, 92 He, R WrY ver 48. 
pl. ic 24 Edw, 3.77: pl.103. Crooke 19 Hen.7. 

53. pl.9., But by Pctition he may be 4.16 to0,and 
the Law intends he will do all his Subjects rights 
without ſuit. 

V4 1! 
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QUuare Impedit. 

It hes for the Defendant againfi the Plaintiff, 
it the Clerk of the Defendant be not inſtituted, 
Nat,br,35. C. and he be diſturbed by the Plaintiff 
It feerns this is meant where, there is a croſs Suit. 
berwixt them. 

But not of the ſame preſentation, if the Plain- 
tift have brought his Writ, 19 He#. 6. 67.pl. 14. 
& fol. 73. pl.r. fol.75.pl.y. 22 Edw.3. 4.pl.no. 
for he that firli commences his Action mul firſt 
determine his right. _ 

The King grants a Free Chappel to B by Pa- 
tent, if the Sheriff will not put him into poſſcli- 
ON he thall have a 2aare Impedit againſt the 
Sheritt, tor this is in the nature of a Lay fee, and 
belongs not to the Ordinary , and the Writ (hall 
be peneral, 14 Hen.4.11.pl.g. Haakeford , as in 
other Brave Impeaits ; but the Count mull be 
frecial, as it ſcems. 


Quare Impedir, of what diſturbances it lies, 


If 2 Bifturber prefents three timcs within the 
{fix months; @rare Impedit lies tor the former, 
Nat. br. 35. R. of the Pretentations 3 for there 
began the firſt cauſe of action. 

The Ordinary rcfuſes to grant a Fare Patrong- 
2s to try the Title, or to admit the Clerk, a 
Duare Impedit lies, 33 Hen. 6. 12.3234 Hen.6. 
11. 35 Hez.6.38. ' for this is a itt urbance to the 
Pretcntation, 

So if it be Litigious, and ihe Ordinary admit 

Clerk without awarding 2; jure Patronatus, 22 
Hen, 6.25. ge) for this 15 to eifurb by fore- 
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Ouare Impedit. 

Soif he do not admit him within convenient 
time, 22 Hex. 6, 29. for delays are diſturbances, 
and accounted denials tor Juſtice ought. to be 
ipeedily done. 

Tic Biſhop rcfuſes to admit the Clerk, becauſe 
itwas fritfound for another ina fure Patronatus 3 
this is a diſturbance, Nt. br. 35. G, for he 1s not 
to take notice of the Suits between the parties, 


Unleſs the Admittys be delivered to him, 21" 
thatis the ACt of the Court, of 


Hen. 6.44. for 
which he 1s boung to take notice. 


Quare Impedit, of what tongs it lier, 


And it onehad been diſturbed before the Sta- 
tute, yet he ſhould have had the Writ, becauſe the 
Statute refers before as well as after,s Edrw. 3 Je22T; 
pl.5t. Q, 

The Count, Lib. Tytra.646. C. 

It lies of a Chappe), 22 Hen.6.25.b. antea, 

And it lies by Weſtm.2. cap. 5. Lib. Intr.52.A. 


ſefi.2. 


The. Writ ſhail be Pre ſentatum ad Capellam 


liberam, Nat .br. 52.H.8. 

But if the Kir = biinds a Duare Inpedit of his 
Free Chappel, it ſhall be preſentare ad Prebendam 
in his Frank Chappel.Nat, br. 33.6 16 Ear. Zo3s 
nota differentiam. 

It lics of a Deanary, 17 E4w.3.40. 

It lies of Demus Sandi Martini, in Briftci, Nat. 
-' br:33 Gf 

It lics of an 1 Hoſpital, Nat.br.33. FE proTVeſim. 
2, cap.5. the Count, Lib, Intra, $06, C, St, I. 
becauſe they arc all preſen: ative. 

$8 


Chappe!. 


Deanary., 


Domrs S. 
Marti. 
Holpit2!. 
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De Medic- 
tate Advge 
CAFLONLS. 


Quare Tmpedit. 


It lies not de medietate Advacations, neque de. 


Advocatione medietatis Keelefre , e, Nat. br, 33. 4. 


33 Hen.s.11. B, Prifot, vide 4 Hen. 6.15, B. for 


it muſt be- of an entire. thing , or at leatt fo fup- 
poled by the Writ, =P the Law takes no notice 
of ſuch moieties. 

But in ſuch caſes the Writ ſhall be general 
(ſcil. ad Ecclefiam } a: q not (4d nedietatera Ee- 
clefie;) but the Count ſhall be ſpecial ', and (et 


forth ſpecial Title, Coke 5. part. 102. Winſors 


caſe, 165 Edw.6. Dyer 78.pl.44. 


But where there are two fſcveral Patrons, and 


two fevera]} Incumbents of the fame Church, 
within one and the fame Village , fo that the Ad- 


 vowſon and Church are ſevered in right and poſ- 


Parſonage- 


ſeſſion, there one Patron may have 2 Quare Impedit 


de medietate Eecleſie, Goke 10. part, 135. B. 
Smiths caſe 3 for there their Titles are en- 


tire. 

21 Hen. 6. 4.pl.S. in fine, One perſon ſays 
that he was Parſon. but of the Moiety of the 
Church, and good, 7 Edw. 3.2.46.pl. 24. Quare 
Impedit of the Moiety of the Church. 9. 

It lies of a Parſonage, and the Writ ſhall be ad 
Ecclefiam, becauſe Ecclefia is intended of a Par- 


ſonage, Nas. br. 3 32. H, viz, the poſſcion of the 


 Prebeyd. 


Charch, Glebe, wg Tithes. 

Itlies of a Prebendary, per Weſtm.2,cap.s, 

The Count, No, Lib. Iatr. 507.B. 

The Writ ſhall be ad Prebendam, Nat.br.32.H. 
4o Edw, 3.17. pl. 7. but it ought to ſhew the 
name of it, 40 Edw. 3, 17. to make it More cer- 
tain, for ee the word Is too general. 


It 


2 es Yon CRIZ 


Quare Impedit. 


It lics of the Subdeaconry of Tork,, Nat, br. 
34. G. becauſe preſentative ot right, as it ſeems. 

The Writ fhall be quod permittat eum pre- 
ſentare, ana yt the King gives it by his Letters 
ters Patents, Nat. br. 34. G., but it ſeems ſuch 
Writs were but of pariſne temps. 

It lies of a Vicarape, per 2.1Yeſtm. cap. vis. a 
Vicarage to be endowed. 

The Writ ſhall be ad Vicariam, Nat, br,z2, . Hl 
which the Law well takes notice of. 


He that brings a Spire Impeait in his count 
ought to alledge a Prlentment in himfclt , os in 
his Anceſtors, or in him by whom he claims ; 
Nat. br.33, H. 

1. Unlcſs a man cre a new Church, for there 
the Count ſhall be ſpecial, Nat. br. 33. H. 17 
#dw.3.12. and ſhall fet it forth, co make it ap- 
pear he cannot allcdgc a Preſentment. 

2, If he recover in a Writ of right, then he 
may alledge the preſentation in him agatnit whona 
he recovered, Nat.br.33, 7. 

Or he may have this Writ without alleadging 
any preſentation, for he may count upon the Re-- 
cord, Nat. br, 36, A, whereby he recovered, and! 
that makes it appear the Prelentation belongs { 
him. 

Or if herecoverin a Qzare Impedit , the ſama 
Law, 42 Edw. 3.8. pl.5. 

3. He may alleadge fcilm in the Procurator, 
Nat br, 33. 7. 17 Edw, 3.60.& 75. WAICR 1 1s, as 
it were his own {cilin, 

LF. 


$. 4. 
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Subdeas 
cOnry. 


Vicarage. 


Preſentati- 
on in his 


GO\yn Naines i 


Ouare Impedit. 


He that alleadges Prefentation in himſelf, ought 
to ſbew that the Preſcntee was inſtituted , al- 
though that it was againtt a Common perſon , 
for without. Inftitution he had no fruit of Þis pre- 
{-ntation, and fo it is as nul. But againſt the 
King he ought to ſhew that he was Induced, 
Com.52 8. Þickleys caſe, Coke 6. part. 49. Boſwels 


caſe; for a man muli "make a FA and compleat 


Title againſt the King. 

And fuch prefentment ought to be within me- 
mory, 17 Edw.3.10. 2uere of the Law at this 
Cay. 

Deviſce for life alleadges he, 5 mrs In 
himſelf, and good, Coke 5. part.z7. 8 Hens, 10, 

a reſpca of his Free-hold. 

Ot the preſentation of Tenant for. life, vid, 
Coke 5.part.97,98. 

For years, 7 Edw. 4.20, 22 Edw. 4.9, 8. 

In Dower. 

By the Courtcite, 

At Wul, 5 Hen.5.3. pl.6. 

TIC are the tea of him that nath 
Fee... 

The King grants the Advowlſon to A, the 
Church being void, and preſents, 13 El:z. Dyer 
330. pl. 39. by Lapſc, 21 Eliz, Dyer 364. þl. 29. 
andi good, for his grant hinders not , tor he pre- 
{ents by Lapſe upon another title, 

But the iſſue in Tail ought to alleadge pre- 
{eritment in the Donor , becauſe he derives his 
ticle from him, or he may alledge It in himſelf, 

Cim.Minxels caſe ,fol.q.B. 

If it be alicadged in th2 Donor or Donee, 

E.cflor or Leſlce, it is not double , becauſe the 
Pre- 


Que npenit. 
Preſentment of the Leffor or Donor 1s only tra- 
verſable, and not of the Leaee or Donee, Coke! 
5, part, 99. A, Northumberlands caſc. 
For the Leffee ought regularly to allcadge it 
in the Leffor, Coke 5. part. 95.4. 


Yet, it he Mleadpe Pretcntation by himſelf It 
'D 900d, Sd Hen.25.4. 


But in the Judgment of the Law this 1s cha 


17 


Prefentatt- 

on 1n him, 
-vihich 

*: claims. 


Preſentation of the Leſſor, Coke5.part.89. and fo 


taken notice of what ever he allcadge. 

A Purchaſer may alleadge it in him whoſe E - 
ſtate he hath, becauſe he derives from him, 13 
Hen.S. 12. pl. 2. 2 Edw. 3. pl. 29.1, 6 Eaw.z, 
204. pl.7. Nat.br. 33. FH. 

He that brings a P#are Impedit onight to ſhew, 
ſpecially how the Church becomes void, 5 Edw. 


'4.72.B, for the Incumbent may be removed out . 


of poſſcſhon by Spoliation, Diſflcitin, or be outed 
othcrways, yet then the Church is full in theeye 
of the Law. 


The Proceſs in a Quare Impedit , 1, Zefore 
appearance , 2. After. 


Vide Lib. Intra. 52. B. Sefi.1,2,3, 4,5, 0,7,0. 
At the Common Law it was but a Ditirets infinite, 
ir Hen.6,2.Marytin. 

Pat per ts Stat, Marlebridgpe, capyl2. if he ap- 
pears not at the Grand Dilireis, a Writ ſhall 
iflfue to the Biſhop, 24 Edw. 3. 37. 5 Edw. 4. 

. 7 Eliz. Dyer 241. p1.48. 7 Eliz, Dyer 241. 
'p1,1. Nat, br.38.N. 

The fame ] Lin in a Scire facias by the King, 

upon a Judgment in a 2zare Impedit, t, 14 Edw. 3. 
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| ___ Quare mpeadlt. 
So if the Sheriff returns a N#hil upon the 
Grand diſireſs, 12 Hen.4. 4. Hankeford, 21 Hen, 
6. 56. pl. 13. 11 Hen. 6. 3. pl. 8. becauſe the 
Procc(s is determined, vide 27 Hey. 6.5. pl. 32. 
for the Sheriff hath done as much as hecan in the. 
exccuting of it. - 
And this is for the miſchief of the Lapſe, 24. 
Edw.3.37- vis. inall the foxcgoing caſes wheres. 
in there is no Laches in the Patron , nor any de- 
lay cauſed by him. 
But if a Nil be returned upon the Summons, 
Attachment, and Diſtreſs, quere 11 Hey, 6. 3. 


if a Writ to the Bithop 4. (hall ifluc; yet the 


better optnion there 15» that a Writ (hall iſſue to 
the Biſhop. And this ſeems to be ſo upon the fame 
ground, vis, tor the miſchief of a Lapſe. 

And if a ©wuare Impedit be againſi two , and 
one appears at the Grand dilireſs, the other 
makes default, a Writ (hall iflue to the Biſhop 
pro querente againſt him that made default, Nat, 


br, 39.B, 14 Hen. 7.19. but not againit the other; 


becauſe he appears according to Law. 

Duare Impedit againtt the Biſhop and B, B 
makes default at the Grand diſtrels , the Biſhop 
pleads that he claims nothing bart 3s Ord inary, 
the Plaintiff ſhall have a Writ 50 the Biſhop 
againſt B, after the Count made againti the De- 
fendants upon the Biſhops appearing at the Grand 
diltreſs, 10 Hen. 6.4. Writ to the Biſhop, 3. 

Ina Duare Inpedit the Dctendant appears, and 


-after appcarance makes default, the Plantiff ſhall 


have a Writ to the Biſhop, 2 Hen. 6: 3 PF2- 
Nat.br.38.S, becaulc it thall be intended he will 
not longer defend himfclt. 


At 


9 


ww vi bg 4 az 


Quare Impedit. 
At the Grand diſtreſs the Defendant pleads 
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to iſſue, and after makes default, a Writ thall_ 


iflue to the Biſhop without more ado , tor the 
Grand difireſs was iffaable , 16 Edw, 3. Writ 
to the Biſhop 17. 12 Edw. 2. Qyare Impedit 


Upon a default at the Grand diſireſs the Plain- 
tiff (hall have Judgment, Lib.Iatra, 507. A. Se, 
1,2,3, Judgment, as upon a Nzb:l ater. 

The Plaintiff is Non-fuited, the Defendant 
ſhall have a Writ to the Biſhop without making 
Title, as it {ccins 3 but the ſfureſi way is to make 


\ Title, 33 Hex.6.1. pl. 2. for that puts all without 


queftion for the future, 

T7 brought an Aſfize of Darrcein Preſentment 
againſt P, and the Afſize was taken by his,viz, P's 
default, and when the Athze was ſworn, T with- 
drawed himſelf; P ſhall have a Writ to the Bi- 


| ſhop, although he was not in Court, 9 Edw. 3, 
Darrein Preſentment 17. for ſome Judgment mult 


be, and it cannot be for T. And although P 
made default, yet the enquelt might have found 


for him upon fomething. of their own know- 


ledge. 


Barr in a Quare Impedit, 1. By the Ordinary. 
2. By others, | 


The Church was Litigious, and he Collated 
after the fix months, 34 Hen. 6. 41. pl. 10. 
5 Hen. 7. 19. 34 Hen. 6.30. 2 Hen. 6. 44. 
15S Eaw,z. | 

[t thall be accounted Litigtous,where there are 
two Prefcntations and two Commithons, and one 

Com- 


Flea bythe 
Ordinary 
the hurch 
Litlg10us. 


220: 


Ounre ampedit. 


Fi __ Whatſhall Commiſſion is found for one, and another for ang- 


'F be accoun- 
my red Litigt- 
"RE ous, 


ther, 22 H.6; 44: A. Newton & Paſton; for no 
man hcre can judge whoſe the right is, tor they 
are as It were ix equal jure. 

But if the Title of one be found, and another 
prefent., and requelt is made to admit the Clerk, 
tor which | it was tound,it is not Litipious, 22 He. 


6.258. Br, of 2xuare Impedit $0. tor there is a 


Title found for one, and none tor the other. 

It two. Joyntenants, cr- Tenants in common 
preſent f(everally, it 15 not Litigious > Dod, &- 
Stag. 115, A. tor their right is 'one and the 
"AMC. 


lt two preſent ſeverally , and neither the one | 


nor the other pray a Commillion to enquire the 


right, the Church is Litigious, Leh, Tatra 511, & 
512, 35; Hen, 6.18. þl. 27. & :Edw. 3. 289, 


I. 49. becauſe the rignt ot neither js put in 


flue, 
Claiming nothing but as Ordinary, Judgment, 


#, &c, without ſpecial diſturbance, this is good, 


Refuſing 
the Clerk 
for default 
inthe pre- 
fentee 
Wiich 15. 


©" 


5. Heh, 7s 19. 22: Hett«--6.- 15; 33 Hen. 6, 12 


32. vis. a good plea in barr tor-the Ordi- 
mary. 


But the Plaintiff upon this may pray TJudg- 
ment,. and have it with Ceſſat Executio, until, &c., 


Crook 17 Hen. 7. 45. pl. 9. the right determi- 


ned. 


Pleas in diſability of the perfon preſented, are as 
followcth: 


1, An Alien,7 Rich.2, and this although he be 
made Denizen after , ibidem ; viz. after he pre- 


{cnted, for he was not idoncah as at the time of the 
refaſat; 


2. Baſtard. 


Quare Impedit. 


5. Baſtard, Coke 5. part. 58.4. 11 Hem: 4, $. 


A. 11 Hen. 7.12. 11 Hen 4.37. butif hebe ad- 
mitted it is good. 29 Edw. 3- 44 pl. 3. Q. whe- 
ther, and by what Law it isa good plea, becauſe 
he is #ullins filius, 
3. Blind, Coke 11. part. 2g. B. For hecar- 
not fee to ſtudy, nor can watch over his Flock. 
©. ramen, For blind men have rcccived Orders. 
4, Heretick, Coke 11. part. 29. B. For he is 
not fit to inſiruct or guide his flock. 


5- Homicide, 38 Eaw. 3. 2. For he is not fit 


to be a Miniſter of the Gotpel of peace. 

6. Infant, Coke. 5. part. 58, 4. 6 Edw.3. 184. 
pl. 6. Herle. For he is not tit to guide himſelt or 
his own cate, much lefs others fouls. 

7. Jew. Coke 11. part. 29. B. quaa Jew; but 
if a convert, it feetms he tmay. 

Ss, literate, 12 Eliz. Dyer. 293. pl. 3. Coke 
$. part.. 58. A. Specotts caſe. 40 Edw. 3. 25, 
p1.31. For he is unht to teach, and had more 
need to be taught. 

9. Perjurcd, For he will make little conſcience 
of Religion: 

10, Irreligious. 5 Hen. 7.6. 2. how. 

11, Miſcreant, Coke 5. part. 55. A. Specotts 
caſe, viz, that bclieves not rightly the Articles 
of the Faith : For how will he maintain and in- 
{truck others in it? 

12, Not able upon examination, 39 Ed. 3.1. 
pl. 5. viz. of the Ordinary in the principles of 
Religion; and other fit qualifications. 

13. Premunire, 38 Edw. 3. 3. pl. 9. Ire 
#ard of the keinouſneſs of the offence "and pu- 
niſhment: 

% 114. Hims 


4 


224 


Note, 


ought to be puniſhed, 


A En I nm on mms 


Quare Impedit. 


r4. Hirmſelt patron, 31 Hey. 6, 621. For he 
ought not to preſent himſelf, 

15. Saracen, Coke 11. part 29, BÞ. or Turk, ot 
Infidel, not acknowledging God and Chritt. 

116, Schiſmatick, Coke 5. part. 58. A. Specotts 


caſe. For he will make difturbance in the 


Church. | 
17. Simonift, Lib. intra, 532, A. ©. By 
what Law. 
18, Villain, 14 Hen. 7.28. B. For he is not 


ſai juris, 


19. Utlaw, Coke 5. part. 48. A. Specotts caſe, 
For he is fit for no {ocicty, and unfit to teach 
obedience to others, that hath none himſelf. 


"Theſe are good Cauſes of refuſal, viz. which ars 


above ſpecified. 


Where one having a Parſonage in ales, and 
could not ſpeak Ve!h,”and therefore excepted un- 
to as inſufficient, it was demurred to Tri. 27 + 
Eliz, Albauy Serki Epiſcopum $. Aſaf. Q. De 
ley. as not a ſufficient cauſe. 


Theſe are not good cauſes of refuſal, 


That he hath another Benefice with Cure, 14 
Hen. 7.28. Þ. For he may be qualified to have 
£wo Benctices by the Stat. 

Hunter of Taverns and a player at unlawful 
Games , Coke 5. Part, 57. Specotts Calc. 9 E liz, 
Dyer, 254: For this makes him not unhit to watch, 
though it make him ſcandalous, for which he 


Criminoſus, 


Yaare Impedit. 


 Criminoſus, 34 Hen. 6, 35. 4. For that is a 
word of a very large extent, and uncertain. 


Theſe are good cauſes of refuſal in the Preſenter. 


Attainted, 15 Hen 5. 17. B. Keble, vis. ot 


Felony or Treaſon, 

Excommunicated per 40 days 115 Hen.7. 7. 
B. Keble. and fo ſtands excommunicated in con- 
tempt of the Church. This Law is now altered 
by the taking away the Ecclctiaſtical juriſdiction 
in that point, and now is again revived. 
Infant not of the Age of 14 years, Perkzns. 4. 
A. For he ſhall not be judged of ſufficient difcre= 
tion to preſent a tit perſon. &. tamen. 


Joynt Tenant or Tenant in common not a- 


grecing, Nat. br.34.V. concerning their ——_ 
ing 3 for that is litigious. 

The ſame Law is of one preſent alone, 14 
Eliz, Dyer. 340. þl. 54. except it be by con- 
ſent. 


A Maſter of a Colledge preſented by the Col-. 


ledge, 14 Hen. $. 23. For that is like as when 
the Patron prefents himſelf. 


Utlawed, 15 Hea. 7.17. B, Keble, For he can 


have no Title. 
A Corporation ought to preſent in writing, ,, 


14 Hen. 8.2. and not by parol , for they cannot , 


all ſpeak at once, as they may by writing. 

A Body natural may preſent by word, 14 Hen. 
A. 22s 

The King may preſent by word, 19. Edw.: 3. 


| Dare impedit. 60, For heis but on: perſon nume- 
>% 2 x\ca 
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Preſence: 
which 15, 


Preſe noa- 
10Ns 


Cuare Impedit. 


rica), though he hath a political capacity , and 


ſpeaks in the plural number. 

It is no Bar to fay that the other Writ was aba- _ 
ted, it it were for form or falſe Latine, Coke 7. 
pait 27. B. Portmais caſe. For that is not the 
faultot the Plaintiff, but of the Clark. _ 

But that it was abatcd, becauſe the zPlaintiff 
was made Knight, the Writ depending, this is a 
good Bar, Coke 7. part. 27, B. Portmans calc. For 
it was his own fault. 

The Plaintiff counts of the preſentment to the 
Advowfon in Groſs, and a Grant of it to him 
the Defendant pleads it was appendant, he cannot 
traverſe that it was not in groſs , becauſe by in- 


_ tendment they are ſeveral Advowſons, Croke. 19 


Arbitre- 


ments 


Conftrma- 
tlON, 


Hea. 7.514 /.1. For one and the fame Advowſon 
cannot be in groſs, and alſo appendant. 

An Arbitrement is a good Bar, Lib. intra.4gs. 
C5 

A Confirmation or ratification by the King to 
the Incumbent is a good Bar againſt the King, 
7 Hen. 4.13. 14 Hen. 4.25.837. Lib. intra. $31. 
ſet: 22. by way of eſtopple. 

Bur this ought to be after Induction, 11 Hez. 
4-5. For betore he ſhall not be (aid to be a PEr=- 
tcct Incumbent, as to the King. 


It the King be deceived, he may repeal this 


Confirmation, 31 Edw.3. Duare impedit, 1GT. 


_ This by his prerogative z for the King ought to 


bc truly informed. 


But then the repeal ought to be before Indu- 


Ction or Inliallation, 25 Edw. 3. 47- for after it 
1s ioo late. 


If 


Uuare Impedit, 14 JAE 
_ If the Ring recover and confirm the Incum- 
bent, this is no Bar to the next avoidance, becaule 


his Judgment cannot be executed, Nat. br. 24. F. 
10, Edw, 3. 389. pl, 32. 15 Edw, 3. 57. pl. 
87. 


But if he Leaſe the Advowſons afterwards, 
quere who ſhall have them? 

Where one brought a Pare impe: dit, and diC- 
continued his Action, adjudged a 200d Bar, al- 
though that the Writ was purchaſed atterwards 
within the 6 Months, Coke 7. part. 27. Þ. Port- 
mans cale, For it ſhall be int:ndcd he hath NO 
right. 

A Fine levied by the Anceſtor of the Phmntut 4 fic, 
of the Advowſon, isa good Bar, Lib. intra. 53 | 
C. ſec. 3 

Wargnty and Aﬀets delcc ended to the heir is Warranty 
4 good Bar againſi the Iſſue in Tai!, 43. Edw. 3 
24. pl. 31. = 

That he did not diſturb, is a god bar, L». dela 

intra. 503. C. ſei.2. 22 Edw.3. 17. _ 9X. Mons 
Fora good Ifſue may be taken upon it. 
This may be pleaded to the grand Diſtrels, 22 
_ Edw.3.17. pl. 71. as well as if ic had appeared 
upon The firſt ſurnamons, 

But 21 Hen. 6. 45. A. 5 Edmw. 3+ 32.:-pl. - 
It is held that ic is no Bar, becauſe no Title is 
made. 14. Edw. 3. Judgment , 158. and before 
Title made there veeds no plea; yet 2. Forhe 
may, as it feems, admit a Title. 

But if it be a good plcabetore Iſue, yet after 
Iſſue joyned It is not, becauſe it is a delay, and fa 
3 dikurbance in it ſelf in the eye ol the = 

2 Fam. 


Diſcontt1- 
nuance, 


F 3 


Non-ſuit. 


No ſuch 
Charch. 


Pardon, 


Plenarty.. 


QOuare Imped:t. 
3 Edw.3.50. pl. 6. 4. Edw. 3.97. pl.31. 1 
Eaw: 3.71... 

But 18. Ew. 3. 149. pl. i5. & fol. 359. B. 
2 contra, after title made, this 1s no plea, 5 Hem. 
4.20, Br. Suare imp? dit, 62. 2: 

A gainfi the King it is no Bar, becauſe the party 
there ought to make a title, 7 Hen. 4, 32. pt. 
IS. 

Non-ſuit after appearance in another Luare 
impedit before for the ſame advowſon, is a good 
Bar: although the laſt be purchaſed within 6 
Months, Coke. 7. part. 27. B. Portmans caſe. 22 
Hen, 6.25. 27. For that argues he had no right, 
and that his Suit was only vexatious. 

And ſo if the former Writ were brought by 
the Plaintiff and another, and the Plantiff is non- 


ſuit, 5E. 157. p!.10. For thereby he dclifts 
in his Claim. 

No ſuch Church in the ſame County , 

Bar., 3 H21. 6.37. Nt 69, 9 Hen, 6.17. Q-: 

But 45 Eaw. 3.36. pl. 2. e contra, Q. 

Parcon of the King for alienation is no Bar, it 
the Church be void before the pardon, 27 Edw. 
3-38. For then the pardon works not upon the. 
pzecedent rignt. | | 

Plenarty a good Bar, though the Patron haa 
no notice of the Ayoidance 3 for this is to ſtop 
the Collation of the Ordinary, but not the Pre- 
ſentation of the Patron, Paſch. 39 Eliz. Com. Bag, 
Scriven again?! the Biſhop of Lincolue. 

Plenarty ofa Frank Chappel is no Bar; for 
if ne ſhall be put to his Qzare impedit, then it 
ſnall be preſentative afterwards ; 22 Hen. 6.25« 


S. Witch is miſchicyous to the Patron, in ma- 


bing 


7; 


Ouare Imped:t. 
king it ſubje& to the viſitation of the Ordinary. 
The Church is faid to be full againſt a common 


perſon by Inſtitution, 22 Hey. 6. 27. A. 14 Hex. 
8. 2. Brudenel. 12 Hen. 4.38. For by that the 


Clerk is approved, and Induction is but as it 


were giving of poſicefſon. 

And againſt the King by Indution. 22 Hen, 6. 
27. B. which makes him a eompleat LFuabent 
to all intents and purpoſes. 

He that pleads plenarty, ought to fay that it is 
full of his ewn preſentment, and not of ano- 
thers3 for it the Defendant be difturbed, he ſhall 
not be punithed , and if he hath title, he ought 
to ſhew it, 3 Hex. 6.20. Br, plenarty 6. 15 Edw. 
4.11. 8 Edw, 3. Statham, 

He ſhall plead that he was ia per 6 Months of 
his Preſentment before the purchaſe of the Ad- 
vowlſon by the Plantiff. 

Bur if it be of a preſentment of the predeceſſor 
of the Plaintiff, yet it is good , 8 Edw. 3. pre- 
{cntment 5. 

The 6 Months ſhall be accounted according to 
the Kalendar , Coke 6. part 61, 62. Catesbyes 
caſe; and not after 28 _ to the Month ; z tor 
thatis the ancient account uſed in Law. 


Who ſhall plead Plenarty, and who not. 


357 


Incumbent pleads Plenarty of himſelf , ez pres gncum- 
Centatione B.vis.the Plantift. Coke, 6 part 48.2 Hen, bent. 


'6. I 4.pl.22.No.Lib.intra. 265. 4, abſque hoc that it 
was void 3 for the Incumbent is not able to plead it 
aa ba per 25 Edw. 3. cap. 7. 
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Quare Impedit. 
But 16 Edw. 4. 11. pl. 6, Com. 501, 4. Man- 


wood e contra, Ergo Q. 

Bccaufe he that pleads this, ought to ſay, that 
the Incumbent is in of his own preſentation, 2 
Rich. 2. Incumbent 4. Belknap. 46 Edw. 3. 19. 


18 Edw.3. Quare Impedis 48. and not of 'ano- 


thers. . 


But per 4 Fdw, 4.13. The Incumbent pleads 
that the Plaintiff , or his predeceſſor preſented. 
him. Q. For it ſeems to be uncertain. 

Parſon irmparſonce cannot plead plenarty, be- 


_ eduſe that he cannot ſay , that he is in per fix 


Months of his own preſentinent, 3s Hen, 6. 20. 


_B. 33 Hen.6. 12. pl. 27, Com. $01. A. Man- 


wood, 39 Hen. 6. 20. 46. Aſſize. pl. 4 
A Stranger, or he that claims thing in 
the Patronage , cannot plead Plenarty, 7 Hen. 4. 


34. per Fitz James, For it lies not in his mouth 


go fay whether the Church be full or not. 
Againſt whors Plenarty is no Plea. 


Againſt the Lord that enters for Mortmain , 
it is no Pleaz becauſe the Lord hath liberty 


by the Law to enter at any time within the 


year, 21 Edw.3. 27. pl. 25. 20 Edw. 3. IC 
pl. 31, Thorpe. 47 Edve. 3, $28 | of ns 
© But after the year it is a good plea, 25 
Faw. 3. 34. 26 Edw, 3, Quare Impedit. 163. 
For then he is in the condition of another Pa- 


tron, 


Qrere if it be good 3gainſt the Lord by 
Eicheat , 13 Hem & 14 Brudencl, It feems 


it 
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it is, for he ſhall be in no better condition then, 
than the Patron that died without Heir. 

It is no plea againſt the King, 35 Hen. 6. 26, 
A. 1 Eadw.3. 17. pl.g9. 8 Edw. 3. 304- pl. 55. 
43 Edw.3. 14. pl, 8. Forit is not a Plea in chief 
to determine the right, but only delatory , and 
the King ſhall not be delaycd. 

But againſi the Queen, Mother or Conſort, 

it ſeems to be good, 18 Edw. 3. 13. pl. 9. 
4.4. Edw.3. Br, Plenarty 4. For (he is but a ſub» 
je, and ſhall be in no better condition in the 

Foc of the Law. 

A good Bar to fay, that the Plaintiff preſent- Preſenca- 
ed his Clerk, and that he was inducted "before ton. 
the Writ purchaſed, 12 Hex. 4.11. pl. 21. vide 
Crooke. 12. Hen. 7. 20. pl. 6. For then he could 
have nocauſe of Action. 

A Recovery in another 2uare Impedit, no Bar Recovery. 
- againſt the Ring, for he may make another Ti- 
tle, Nat, br. 35. P. ' than was made before, and 
A better it may be. 

A Recovery by by the Plaintiff againſt another 
in a '2uare Impedit for the ſame Advowſon, no 
Bar tor there might be two difturbers. 

' Recovery by a Stranger in another ©uare Impe- 
dit , no Bar, Crooke. 18 Hen, 7. 49. pl. 4 . For 
nothing concerns. the preſent Plaintiff, 

That the Plaintiff is a Recuſant Convidt, a 6 Rebulincy 
good Bar; for the Preſentment is given to the 
Univerlity, per 3 Jac. And thercfore the Plain- 
tift can have no cauſe of Action. 

Releaſe of Actions Perſonals a good Bar , ; Releaſe: 
22 Hen. &, 25, vel a7. Littleton, fol. 116. 

30 


= "petal ro I: 


Quare Impeatt. 
30 Hen. 6. Bar. 59. For chis is a mixt Aion, 
and fo it is perſonal in part. 

So of Actions real, Litteton 116. A, 9 Hem. 
6. 57. Martin, For being next, it is alſo real as 
well as perſonal. 

If a Preſentment be alledged in the Anceitry 
of the Plaintiff, it is a good Bar to plead a Re- 
leaſe and Quit claim of the Anceſiry , pro fine 
8 Edw.2, Quare Impedit 166. For thereby the 
Plaintiffs cauſe of Aion is extindt.. 

If there be more Plaintiffs in a Qzare Impedit 
than one, the Releaſe of one is no Bar, but for 
him only that releaſed, Coke 5. part 97. B. Nor. 
thumberlands caſe. 30 "Hen. 6. Bar. 59. Forte- 


ſeue, For their Titles may be diftin& and ſeve- 
rxal, | 


Judgment in a Quare Impedit. 


x. When be ſhall have Judgment. 2. Of. 
what things he (hall have Judgment. 


Upon default after apppearance, the Plaintiff 
ſhall have Judgment and Dammages, 2 Hen. 4. 1. 
pl. 3. Nat. br. 38. $. For this is, as it were, the 
confciſion of the Plaintiffs Title. 

But upon default after a continuance, Diſtreſs 
ſhall iſſue out only, 6 Rzeb. 2. viz. before apPa- 
rence make him to appear. 

Upon Default at the grand Diſtreſs the Plain- 
tiff ſhall have Judgment, Lib. intra. 507. A- 
ſed. 1, 2,3. Forthatis the lati proceſs to bring in 
the Defendant ; and the Plaintiff can procecd no 
further upon mean proceſs. 


In 


| Onare Impedit. | 2JT 
Ina Qware Impedit againſt two, and one makes 
default after appearance, the Plaintiff ſhall have 
Judgment againſt him that makes detault, Na#, br, 
39. B. But not againſt the other for anothers de- 
fault ſhall not preudice him. 
"If ina @zare Impedit againſt three, one makes 
default after apparance, and it is found againſi 
the Plaintiff for the others that appeared, who 
make a title, and it feems they (hall have a Writ - 
to the Biſhop. 31 Hem. 6.15. pl.5, Q. 
One Defendant makes Title by himfelf,, and o- 
tners make default, the Judgment ſhall be to have 
a Writ to the Biſhop for him that makes Title 3 
but this is not betore the Plaintiff have counted, 
Nat. br. 38. }. 16 Hen. 6.4. pl. 13. For before 
that the ev, ot Action doth not appear. 
Upon the Non-ſuit of the Plaintiff, the Defen- Non-cuir, 
Jant (hall have a Writ to the Biſhop. but not be- 
fore Title made, Nat. br. 38.K. 2 Hen. 5.6. pl. 
29. 19 Edw. 4.9. pl. 10. 6 Edw. 3.23. Collu- 
tion 5; 14 Hen. 4. 11. That it may apPear he 
hath a colourable right at the leaſt, 
Unleſs the Non-ſuit be after a Bar pleaded, 33 
Hen. 6. 1. pl. 2. & fel. 55. pl. 45. againſt the 
Detendants Title. * 
Three ſue a Qnare Impedit, and two are non- 
ſuited, and one of the Plaintifts was allo one of 
the Defendants, therefore he cannot make Title, 
ideo quere, it they ſhall not have a Writ to the Bi- 
{hop without Title made, 11 Hen, 6. $. pl. 
13-Q. 
- A.” faced abvors Writs of Quare Impedit againfi 
B, of the fame Church, and is non. ſuited in ail 
FRcAFLO0S the Defendant ſhall not hayea Writ 
ts 


33h 


Disconti- 


AUaNCces 


Quare Tuattt 


to the Biſhop until that bedetermined, Nat. bre.- 
38. R, For it may be the Plaintiff may clear his 


- Title by that. 


The Defendant makes Title to himſelf and 
another, the Plaintiff is non-ſuited, the Defen- 
dant ſhall have a Writ to the Biſhop only, 13 
Edw. 3. br. Epiſc, 25. For his Title is a Bar to 
the Plaintiff which is not oppoſed. 

The Sheriff returns a tards, &c. the Plaintiff 
makes default, he ſhall be non: luited : Q. bat the 
Defendant ſhall not have a Writ to the Biſhop, 
becauſe the Writ was not ferved, 2 Hen, 5. 3. 


pl. 14. Nat. br. 38. 0. 2 Hen. 5. 6. nor the o-. 


ther Non-ſuited,as it ſeems, becauſe the Writ was 
not duly executed. 

It an Infant be nen-fuited, the Defendant ſhall 
have a Writ to the Biſhop, 2 Marie Dyer. 104. 


pl. 13. to avoid alapſe, and that the Church may 


{peedily be provided for. 

A. brought a Zuare Impedit againſt B, C and 
D. and is non-fuitcd, B dies, C and D (hall not 
have execution alone, 11 Edo. 3. br, Epiſcopo 55. 
becauſe the Action was joyntly brought againtt 
all. 

If one of the Co-parceners who bring a © Ouare 
Impedit , be non-ſuited, yet the other may ay ſue, 
and the Defendant (hall not have a Writ to the 
SO upon this Non-ſuit , 38 Edw. 3. 35. br. 

Epiſe. 12. becauſe they have ſeveral Inheritances, 
” the default of one ſhall not hind another. 

The Plaintiff diſcontinued his Suit , the De- 
fendant ſhall have Judgment to have a Writ to. 
the Biſhop, Coke 7. part. 274 B. For his diſconti- 
nuance concludes he had no cauſe of Adion. 

A. brought 
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A. brought a Quare Impedit againſt B, and Compoſi- 
ſued a Ne admittas, and then they compounded * _ 
to preſent by turn, there ſhall be a ſpecial Writ 

out of the Chancery to the Biſhop, to admit the 
Clerk that ought firſt tobe admitted, For a ſpe- 
cial Cauſe may bave a ſpecial Writ , and varying 
from the uſual torm, | | 

In a Quare Impedit the Defendant diſclaims in Diſclaimet 
the Advowſon, the Plaintiff.ihall have Judgment, 
and a Writ to the Biſhop. 6 Edw. 3.7. Error 78. 

For by the Diſclaimer he acknowledgeth he hath 
.no Title. 

Wherea Writ abatcs for form or falſe Latine; Abate- 
there ſhall not be Judgment for the Detendant mens 
to havea Writ to the Biſhop, Nat. br. 38. H. 

_ 14 Hen. 4. 11. 13 Hen. 4. 7. For the Title is not 
determined, but only the Plaintiff is delayed. 

The Defendant makes default , the Incumbent 
abates the Writ by plea, the Defendant ſhall not 
havea Writ to the Biſhop, becaute he made de- 
fault, Nat, br, 38. H, and fois not recius in Cu- 
ria. 

If the Plaintiff being a Prebend , be made 3 
Biſhop in D#blin, this ſhall abate the Writ, 

Wilby, 24 Edw. 3.26. pl. 21. Q. how it hall be 
taken notice of here. eons: 

If the Writ abates for Miſnoſmer , or other 
non-ſufficiency in it, the Detendant ſhall not have 
a Writ to the Biſhop, Nat. br, 38. M. 31 Hen. 

6. 15. For the right is not determined. 

If a Quare Impedit is brought in Com. M, 
and the Count is of a Church in Com. O, the 
Writ ſhall abate, but the Defendant ſhall not 


naye 
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Ouare Impedit. 


have a Writ to the Biſhop » 21 Rich, 2.29. 1» 
the former reaſon. 

It was found by verdi& that the Metropolitan 
| collated where the Ordinary ought to have done 
it, when the year is paſſed, the Plaintiff ſhal! 
havea Writ to the Biſhop, Nat. br, 38. P. Q. 

Ina Quare Impedit between 4 and B, if the 
Title appear for the King, Judgment ſhall be 
given for him, Nat. br. 38, E. notwithſtanding 
he is not party to the Suit, that is, by his Pre- 
rogative, All the Judges are the Kings Counſeh, 
and ought to give Judgment for him, where his 
Right appears, although he ſue not for it. 


The Writ to the Biſhop , to whom it ball. 
be diretied, 


If a man recover againſt another as well as 
the Biſhop, he ought to have a Writ to the Biſhop 
of the Dioceſs, Nat. br. 38. C. For a Biſhop is 


but a Miniſter to admit the party. 


It the Writ be againſt the Biſhop, although he 
claim but as Ordinary, yet the Plaintiff ſhall have 


' a Writ to the Biſhop, 8 Hen. 4. 22. Lib. intra, 


521. For he claims no right, nor doth any thing 
by executing the Writ in prejudice of himſelf. 

If a man recover againſi the Biſhop, he ſhall 
have a Writ to the Biſkop or Metopolitan, Nat. 
br. 38. B. and Q. 18 Eliz. Dyer. 353. pl. 30. 
30 Edw.z, 12,8. at thc elc&ion of the party, as 
it {cems, 

If it be once to the Metropolitan, he ſhall neves 
have it toan inferior Biſhop afterwards, #bidem, 

Fos 


Quare Impedtt. 


For it is not uſua! in Law to deſcend froma higher 
authority to a lower. 
Or to the Vicar general, if the Biſhop be out of 


the Realm, Nat. br. 38. Q. For the Vicar general 


is an Officer under the Archbiſhop. 

Or to the Gardein of the Spiritualties of the 
Arch-biſhop, 7 Hez. 4. 36. for the ſame reaſon, 
3s it ſeems. 

If there be no Biſhop of the Diocels , then to 
the Metropolitan 3 if no Metropolitan, then to 
the Gardcin of the Spiritualties » but it before the 
execution the Archbiſhop be made, quere it the 
power of the Gardein be not determined, 18 El:z, 
Dyer. 350. pl. 19. It ſeems it is. 

It it be againſt the Arch-biſhop of Tork, the 
Writ ſhall be to the Mctropolitan, 15 E7:z. Dyer. 
328. pl. 7, viz, of all England, viz, the Arch» 
biſhop of Canterbary. 


The King recovers a Prebendary or Sub-Dea- 


_conry, or other Dignity againſt the Biſhop, and 
gives it by Letters Patents to A, yet A thail 


have a Writ to the Biſhop to be admitted to the. 
Kings right. And if he die before induction, . 


and the King grants: this to B, he ſhall have a 
Writ out of the Chancery, and a Writ to the Bi- 
ſhop, Nat. br. 38.D, It feems the Writ (hall be 
ſpecial. . | 

The King recovers a Prebendary, and hath 
a Writ to two Biſhops, becauſe the Prebendary 
was in one Dioceſs, and the Church to which 
the Prebendary belongs, is in another Diocels , 
24 Edw. 3. 37. pl. 56. and {o it concerns both 
the Bilhops. 


It 
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Quare Impedit. 
If a man recover a Chappel donative. heſhal} 
have a Writ to the Sheriff, Nat. br. 48. 8. For it 


is in the nature of a Lay Fee, and lies not with- 
- fn the juriſdiction of the Ordinary. 


Proceſs in a Writ to the Biſhop. 


The Proceſs is alias, plures, Attachment, or & 
Writ de quare non zdmiſit, t, Nat. br, 47» T, 


Of what things a man ſpall have Tudgment, 


F. A Writ to the Biſhop, and no dammages. 

Coke 6. part. 51. A. Boſwels Caſe. At the 
Common Law were no dammages in a Prare 
Impedit. But by the Statute dammages are given, 
as the Statute following mentions. 

Statute Weſtm. 2. cap. 5. is, Si temp ſemeſtre ' 
tranſierit per impedimentum alicujus, ita quod Epi- 
ſeopus ad Eecclefiam conferat , & verus Patronus 
ea vice preſentationem amittat, adjudicentur dam- 
pra ad valorem medietatis Feeleſi ie pro duobus 
anni, & ſi non tranſierit ſed diſrationetur preſen- 
82t70 infra tempus prediium tunc adjudicentur.dam- 
pna ad valorem medictatis kceleſie per unum an 
aum. 

The King is not within this Statute to have 
| dammages, forat the Common Law the King 
was not in danger to loſe his preſentation per ple- 
narty, Coke 6. part. 51. A. Boſwels caſe.. 3 Hen. 
6. Dammges 17. 34 Hen. 6, 51. 14 Edw. 3. 
| Quare Impedit 54. 33 Edw.3. Br. 916, vide 7 
Edw.6.Dyer. 236.pl. 28. And the Statute was 
mage only for that intent. n 


Uuare Impeait. 

If it is found for the Plaintiff, and that the 
Church is full, the Plaintiff may have a Writ to 
_ the Biſhop, but then he ſhall recover no dam- 
mages, 24 Edw.3.35.-pl. 42& 75. pl.g7. for he 


could not be damnified by reafon of the ple- 
narty. 


It is found that the Ordinary reſented before 


his time, the Plaintiff relcaſes dammages,and had 
a Writ to the Bilhop, 11 Hen. 4,79. pl. 22. for 


| - the Ordinary had no right to preſent. 


The Ordinary claims nothing but as Ordinary, 
the Plaintiff had Judgment againſt him as Ordi- 
nary, and the Diſturber and his Clerk dies, the 
Plaintiff ſhall have exccution , but it ſeems no 
dammages, Crooke 17 Hen. 7; 43. pl. 9. Duzre 
'tamen, tor it ſeerns not reaſonable that ke ſhould 
be without remedy. 

The ge” comes the firſi day, and con- 
ſeſſeth the Action, there ſhall be a Writ to the 
Biſhop, but no dammages, 4 Edw.2. Dammages 9. 


5 Edw.3.133.pl.13. 5 Edw.3.139. pl.44. in rc- 


?ard of the fmalneſs of them, for de minimis 
mon Crrat Lex, 


In a Bare Impedit apaink the Incumbent, the 
Kivg revokes his preſentation ,, the Plaintiff ſhall 
have no dammages againſt the Incumbent, 44 
Edw.3.35.b. becauſe he came in upon the Kings 
preſentation, and is now ouſicd by him. 

The Plaintiff (hall not have dammages againſi 
the Incumbent, if he pleads not, or ts not proved 


a Diſturber, 45 ' Edw. 2 . Dammages 39. bur ſhall 


recover only the preſenrarſos, 5 Edw. 3. 13. but 
by his pleading he is a Diſturber , and dammages 
_ are recoyerable for the diſturbance. 


_— 
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Single 


Jammiapcs, 


19 Fdw.z. ©: 


Qzare Impedit. 


A Wriz to the Biſhop, and fi ole dammages. 
17 E4n,3.5.pl.12. eb 37-Þ1: 54, 
26 E£aw.3. 75- ple 25: 


A facs Þ an? C, and it is found that B only 
112d right, B ſhall have dammagecs againſt A and 
C. 45 Edw.3.13:pl.12. & br. Epiſcopo , for they. 
arc both Dilitrbers 3 tOB--" 

tn a Oxzre Impcdit againſt the Ordainary and B, 
thc Or&nary confeſſes the Action, and it 1s found 
3patnft B, and tft the Church is full of the pre- 
t-mtiment of B, the Plaintiff ſhall have a_ Writ to 
the Biſhop, and fing aſs <2iNmages, or double dam- 
Mmz2yes, and no W ft to the Bithop at his cleion, 

39 Edy.3.15. but (hill not have both, 5 Edw.3. 
150. pl.1o. tor this would be double atisfaQtion | 
5CE ONC Fork. | 

- Defendant.conteſſes the Action , the Plato- 

*F ſhews that the {ix-Months are paſt,” and had 
a | Welt to the Bifth0p:and dammages, 21 Ed. 3, 
$5: 1.8. 20 Eaw.3.Collafion 34. 6 Edw. 6. Dyer 
70. þ1.35- by the Statute. | 

The Plaintiff and the Ordinary are at ifſuc 
upon the ability of the Incumbent , the Ordinary 
admits him , the Plaintiff thall have a Writ to 
the Bithop, and fiagle dammages ; for the ad- 
mittance proves him "able, 40 Eaw. 3.25, pl.21, 
and conſequently the Ocdinary a Diſturber, and ro 
Pay dammages. - 

A Writ to the Biſhopt to admit the partics Clerk, 
and a Writ tc ine Sherilf to enquire of dammages, 

1are A 156, 24 Edw.3.37.Lib, 
oy $07 Go Sec 6, 7, d. faſtaincd by the difiur- 

Inc6- [ft 


OCnare Impedii. 


It was found that the Metropolitan collated be- 
tore his time, the Plaintiff ſhall have a Writ to 
the Biſhop; but then he ſhall have but fingle 
 dammages, 11 Hey, 4. 30. Nat. br. 38, P, vid, lc 
Stat, | 

The Biſhop grants proximam preſentationem to 
B, and dies, the Church voids, the Sacccſor col- 
lates, B brings his Quare Impegit within tix 
Months, two years paſs, the Phintift had judg- 
mcnt, and upon his prays had a Writ to remove 
the Incumbent, and lingle datnmapes, and a W ri 
to the Biſhopor Mctropolitan at his ele&ion, 2 © 


3 Marie, Eliz. Dyer 194. pl. 33. to admit his 
Clerk, 


Ownare Impedit againlt the Ordinary whoCollates, 
and pleads to the Plaintiff that the tis months arc 
paiſed, the Plaintiff recovers the preſentation and 


iingle dammages 3 tor where the Ordinary claims 


3s Ordinary where he cannot maintain the right, 
he cannot collate as Ordinary tor the time pali, 5 
Edw.3.150-pl.19. Coke 5, part.58.6. 30 Edw.z. 
15. pl.4. 

The {ime Law is upon a recovery 29ainlt ano- 
ther man, if the Plaintift will at his peril oe a 
Writ to the Biſhop, 6 E4w, 6, Dyer 77 £1. 35: 

Fl eHecf. 7 9. pl. 2 £2» 

Snare Impedit again{t the Biſhop of L. the Me- 
tropolitan, and againit.G his Clerk, tacy all three 
make default at the Grand diftre(s, and a Writ of 
enquiry of the points in the Writ, and daminagcs 
was awarded, and thereupon found that the 
Church was roid'ewo years, and that the Nc- 
tropolitan collated G 3 and Jadgment was that 


the Plaintiff (hall have a Wrictothe Bilhop, and 
Y -'2 (111 ls 
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_ Quare Impedit. 


ſingle dammages 3 but becauſe the Church void ſe 
long,-and the Defendants 77 as 4 Eliz, 
Dyer 241. pl.4%, 


[ 


A Writ tothe Biſhop, and double dammages. 


Ouare Impedit againſt the Ordinary and B, the 
{i1x Months paſs, the Plaintiff fhall have double 
dammages, although the Ordinary did not col- 
late, becauſe he had jus conferendi, and alſo a 
Writ tothe Biſhop, 43 Edw.3.10. 1.33. 

The Plaintiff recovers double dammages, be= 
cauſe the ſix Months were paſſed; andalſo a Writ 
to the Bilhop, and his Clerk inſtituted,becaule the 

Biſhop did not collate ; but this was not done by 


the party, 8 Edw.3. 280. »L00: 0. 


A man ſhall recover double dammages , al- 
though he recover all before the tix Months paſs, 
13 Edw.4.3. Littleton, by the Stat. of W.2. 


Single dammages, and no Writ to the Biſhop, 


Before the return of the Writ to enquire of 
dammages, the {ix Months pats, the Biſhop col- 
lates yct but ſingle dammages, 24 Edw.3.35. pl. 
13.27 Edw.z. Dammages 106. 

But the reaſon it ſeems is, becauſe of the for- 
mer Judgment, that he ſhall have a Writ to the 
Biſhop; and this being of Record ſhall flop him 
from double dammages, for he is to have his 
Clerk thereby admitted. 

12 Hen. 6. 28. Dammagcs, but no Writ to the 
Bilhop. @Ozare Impediz againſt a Parſon impar- 
fonec, and tound for the Defendant , he ſhall 

have 


Quare Impedit. 
have dammages, but no Writ to the Biſhop, Nae. 


br.3$.L. 26 Hen.s. bre.Epiſcopo 6. for ſuch Writ 
would be to no purpole. 


Dowble dammages, and #0 Writ to the Biſhop. 


Duare Impedit againli the Ordinary and B, the 


Ordinary confefſeth the Action , and it is found 
3gainſt B, and that the Church is full of the pre- 
ſentment of B, the Plaintiff ſhall have double: 
dammages, but no Writ to the Biſhop 3 or (hall 
havelingle dammages, and a Writ to the Bithop 
at his election, 39 Edw.3. 15. but not both; tor 
the double dammages arc in recompence of his 
prefentation. 

The Ordinary inihles hunfelf by Lapſe, tne 
Patron and Incumbent confels tlic Action, the 
Plaintiff ſhall have double daminages againſt the 
Patron and Incumbent, 34 Her.6.41, 34 Hen.6; 
39. becauſe the Church is tuli. 

Pure Impedit againli the Patron and Incum- 
bent , thcy traverſe the Title, the tix Months 
pals, "the Plaintiff, if he recovers, (hall have dou- 
ble dammages again both, 46 Edv. 2 2.15. pl, 5. 
Vid. the Stat. 


Two Writs to the Buſbop. 


The Defendant in a Quare Impedit brouphe 2. 


Darrein preſentment againlt the Plaintiff, the 
Plaintiff is nonſuited in the @yare Impedits, the 
Defendant recovers in the Darrcin preſentment, 
the Defendant ſhall have Judgment to have two 
Writs to the Biſhop , but (hall not have dam- 
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Quare Tedit: 


mages twice, Nat. br. 39.D. viz. upon thi Matos 
tifts nonſuit one, and upon his own recovery ario- 
ther, for that would be double amends. 


ſu w bat Conrt, and what Tadger have power tg 
wid a Writ to the biſhop. 
Juſtices of Nft prizs have power, per Weſtm.2, 
cap.30,& 40.14 Edw.3.cap.16. 9 Eliz. Dyer 260, 


p1.21. 6 Edw.,6.76. pl. 34. 


The Lords, it fecms, of Mannors, Judges in 
Fi ales. tave not power,;6 Hen.6.Þ, Forteſcue, 35 
Her, 6.30 pl. 35. 3 Eaw.3.63.pl.35. 8 Edw.3. 
319. pl. 15. 24 Edw.. 3.33: pl. 26. Regiſt. orig. 
31.4, for the Biſhops are not tied to tzKke notice 
of their Writs. 

Lord in ancient Demeſn hath no power to a- 

ward a Writ to the Bithop, 7 Hex.6.35. for this 
is an inferiour Court circumſcribed within its own 
Juriſdiction. 

The Five Ports cannot award a Writ to the Bi- 
thop, 21 Hen. 7. $9. pl.7. Crooke; for theſe are 


Particular Franchiſes within themſelves, 


Ne Admittas. 
What Perſcn ſpall bave it, 
The Plaintiff in a @ware Impedit , or Parreis 
Preſentment, (hall have it, Nat br.35.F. 
So the Defendant ihall have it, Nat.br,z7. Fl, 


In what Cafes it lier, 

When a Duare Impedit or Parrein Preſentment 
is depending, and the Plaintiif or D-tendant fup- 
poſeth that the Biſhop will admit the Clerk of 
cheother, then a Ne admuttas lics, Nat. br. 37, F, 

Repi/s, 


Uunre Impedit, 24} 
Kepiſt, orig. 21.A. 21 Hern.q4. Newti Pet Nat by. 
24. B. tg hinder the Biſhop trom admitting any - 
Clerk til! the right be determined, 
* If one of the Writs be not depending, then it 
lies. not, Nat br. 37. H. viz. a rare Food or 
Darrein Preſentment, tor this Writ fuppofeth a 
Title in queiiion, which mult be by one of chute 
Writs. 

For if the right of Advowic "N..1s acpenting 
it lies not, becauſe the Preſcntarion is not ta be 
recovered in it, Nat. br. 48.0. and {© the adinit- 
tance of a Clerk is not in quciiion. | 

But note, that this #ics acfore any Certificate Note- 
made, that a Duare Impedit or Darreiz Preſent- 
ment is depending, Nat, br. 37. H. tor depending 
of the Writs refts not upon the CASTOR. 

Yet the party grieved by the Ne adntr.x {all 
have a Writ to the Chief Juſtice, tocertiticit any : 'h 
Writ be depending ; and it ic ccrtitie none, then | 
a Superſedeas (hall be awarded, Nat. br, 37, H. to 
fuperſede the Ne admiztas. 

Note, that this Writ does not hinder the Or- qe. 
dinary , but that he may preſent by Lepſ-, unlcfs 
oy be party, Nat.br.q8, L, Vet.Nat, br, 24, @ 25, 

z, party to the Suit, for elfe it concezns him 


nor. 


IV ithin what time this 0#gh2t to be brought, 


Within fix Months, and not after by reaſon of 
Laple.” - - 

Locum habet infra Sow Pomettvs: @ non pitea, 
quia Duceſans iliam conferat per Lapſum temports 
2d ſex menſes, quia Dioceſanns ilud ſpecialiter 
et induduam, Regiſt, orig.z7.F. | 
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Quare Impedit. 


Yet for the King it ways keeps place , Regiſt, 
orig. 31. A. Nat. br. 37. F, & G. vide Br, for 
awllum tempus occurrit Regi , the King is not tied 
to circumfiances of time or place, 8c. 


The Writ. | 
The Writ (hall be alone, although the Biſhop 


be party, as where not ; Tamen olim fuit, ne con- 


feratis alicui Ecclefiam de N.que vacat, Regiſt orig, 
31.4,8Þ. Nat.38, A. 


The Proceſi, 


Is Prohibition, Attachment, and Diſirels, Nat. 
br, 24, & 25. 


Quare non admilit. 
Out of what Court this iſſueth. 


It ifſueth out of the Come. Bax. becauſe it ifſu- * 


| ethout of the Rolls of the Court, Regi?, orig. 32. 


4, Vet. Nat. br. 25.B. 12 Eaw, 3. Quare non ad- 
miſit 6. 

For this is a Judicial Writ , Vet.Nat. br.25.B. 
Regiſt.orig.32.A. 12 Edw.3. Guare non admiſit 6. 
& per Nat.br. 47.C. grounded upon a Record of 


Court. 


| This may ifſue out of the Chancery in, the Va- 


cation alſo; for in the Vacation it cannot [ſuc out 
of the - Common Pleas. 


If the King recover in Com. Ban. in DQuare 


Topeed, he may have this Writ in Ban Regis, Nat, 


Dr-47. 


Quare Impedit. Es: 
br.47.D. for this Writ is but to have the effe& of 


his Suit, and he may feck for his ant t in any of 
his Courts 


What Perſon ſhall ha have it. 


E very one that recovers, if the Biſhop will not 
admit, his Clerk ſhall have it, Nat, br. 47. C. Ver. 
Nat. bs :25.Þ, or elſe his Suit would be but fruit- 
leſs, if ic were not compulſory. 


Againſt whom it lies. 


It ſhall be brought againſt the Biſhop, although 
the Vicar general made the refuſal, Yet.Nat.br. ns 
A. Nat.br.47.7. 13 Edmw.36 .Duare non admiſit 4. 
for the Law takes les of him only as a more 
publick perfon concerned, 

It was brought again(t the Gardein of the Spt- 
ritu2lties, upon refuſal of the Biſhop which is 
| dcad, Vet.Nat.br.26. A. Nat, br. 47+. 7. and well, 
for he is now in the room of the Biſhop. | 

- But it was denicd againſt the Archbiſhops Gar- 
dein of the Spirifualtics, vivente Archiepiſcops , 
ut videtur, 

And yet quere per 17 Edw.3. 27. pl. 9. if the 
Metropolitan of Common right be not "Gardein 
of the Spiritualtics, It ſeems not fince He. 9, 
caime. 

It was maintained againſt the Official of the 
Biſhop, Nat. br. 47. N. who uſed, as it ſeems, to. 
admit Clerks preſented. | 


Th 
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Quare Impedit. 
Ia what Caſes this lies. 


When a man recovers his preſentation, and the 
Biſhop! will not admit his Clerk, the party (hat! 
have this Writ, Vet.Nat.br. 25 B. Nat.br.47.C. 

And this is achoneh the Biihop return cauſe, 
why he will not admit the Clerk. 9 Eliz. Dyer 260. 
Þl. 21, Coke 6. part. 52, d4. Boſwels caſe. for he 
muſt take notice of the Judgments given at the 
Law in ſuch cafes. 

But if the Record be removed by a Writ of 
Error, it lics not till Judgment be athrm<d, Net. 
br. 47. E. for till then it doth not appear the 
Judgment was duly given , and this Writ doth 
ſuppoſe right Judgment given. 

The Bitbop xcfuſes, and afterward admits him, 
yet the party it ſcems ſhall have this Writ , Nat 
br.47.L, Q. for it ſeems to little purpole, except 
it be to xecover dammages tor not admitting it 


hr(t, | 


I, It ought to rehearſe the Recovery 11 the 
Suare Impedit, Nat.br. 47, C. becauſe chat | is th: 
ground of the Writ. 

2.It ought co be brought ja the County where 


 therefuſal was, becauſe he (hall recover nothing, 


but dammages, Per .Nat, 25.Þ. Nat. 47. F. Cike7, 
part. 3. A. Buleers cafe, 39 Hens 14, © 15. 39 
Eaw. 3.2.pl.5. 29 Het: d. Dycr 40.pl. 69, and 
the dammages c can be bet enquired and known 
thcre. 


Qnare Impedit.. — 3247 


The Count, 


Fhe writ was againKt the Biſhop, and counted, 
although the Vicar general reſuled, and yer 200d, 
13 Fdw. 3. @uare non admiſit 4. Ver.. Nat. br.26, 
A. vid, antes, why fo, - 

The King counted not upon what original or 
what Title he recovered,and yet good, 20 Eaw.3. 
Ogre noa aamiſtt 10. ter he is not bound to be 
fo punctual in pleading as a Common perion, for 
it lutliccth it it be good tn the ſubitance, 


The Barr. 


That he admitted him, ard made Letters to _ | 
the Arcndeacon to induct him, a good barr, 3% 
Hem 6.14, Nat. br. 47. H. ior this doth difafhrm 
his Writ. 

That the Biſhop collated | by Lzpſe is a good 
barr, Nat.br.47.M. ior by that the Mlaintifts T1- 
tle is defiroyed has vice, 

Or chat it was litigious by the prefentment ot 

a Str2ngcr, o Fam. 3. Onare non WO F2.-24 
Hoe.6. Quare Impedi $9. 34 Hen. 6.416 pl 10. 
and {o the Ordinary could not know who was to 
Bc admitted. 

But if A and Þ contend, by reaſon of which 
the Bithop collatcs by Lapſe, and atter the King 
recovers ina Qrare Impedit , this is novarr in a 
Quare non admiſit brought by the King, 23 Fdw. 
th 22, Quare nv sdimift 11, for thc Kings Titlc 

as clgnc to the collating. 


348 


Quare Impedit. ; 


Excommunication cannot be pleaded in the 
Plaintiff, becauſe the Writ ſuppoſeth a contempt 
in the Ordinary, in that the Plaintift hath preſent- 
ed his Clerk in the Writ named after Judgment 
oiven for him, which ſuppoſeth him not Excom- 
municated ; but a good plea, that the Incumbent _ 
did not make requeſt after Judgment, 21 Hen. 7. 
71. pl. 14. Croke ; for without requeſt the Or- 
dinary is not bound to take notice. 

No ſuch Record is a good plea , Coke 8. part, 
Drexries caſe; viz. as he pretends he hath Judg- 
ment upon. 

A good barr, that the Church was full before 
the Recovery of one not named in the Recovery, 
Nat.47.K. and ſo the Ordinary had no cauſe to 
admit his Clerk. 

The Biſhop returned, that the Advowſon is 
feiſed into the hands of the King , by reaſon of 
Wardſhip,andi is ſo full of the Kings preſentment; 
this is. good , 9 El:z. Dyer. 260. pl. 21. ramen 
a part. 52.4. Boſwels caſe, e contra. Q. 


The Fudgment, 


The Judgment is but to have damages, 


Nat. br. 47 G. 


-Quare Incumbravit. 
In what Court it (pall be brought. 


It is a Writ Original, and therefore it ought to 


iffue out of the Chancery, Nat.br. 48.G. as all O- 
riginals do 3 for the Chanzery is Officina brevium. 


. But 


Ouare Imped:t. 


But it ſhall be brought in Com. Bay, becauſe it 
is a Common plea, Vet, Nat.br, 26. Þ. v2. made 
returnable there. _ 
 Andalthough the Record be removed out of 
the Common pleas, Nat.br. 48. F. becauſe it is an 
Original Writ, per Shard 17 Edw, 3.55.4. 

But the King may bring this in bar. Kegy, al- 
though the Record be in Com Ban, Bur a Com- 
mon perſon ſhall not. Nat.br.48,F, 17 Edw.3.50. 
pl. 21: for the Ring may ſue in what Court he 
pleaſeth, though a Subject in ſome caſes is: con- 
hined. 

What perſon ſhall bave it, 


ThePlaintiff or Defendant in a Qware Impedit, 
or Darrein Preſentment, that recovers for by the 
Recovery it appears they have Title, 


Againſt whom it lies, 
It lies againſi the Biſhop, Ver. Nat. br, A. 
In what Caſes this lies not. 


It lies not tn right of Advowſon, Nat.br.48.Q. 
for that concerns not the preſentation. 

Itlics not unleſs a Ne Admittass be hirft directed 
to the Biſhop, a Quare Impedit depending, Vet. 
| Nat. br, 26, B, Nat.br.4$.H, for by that he is to 
take notice of the Suit, which otherwiſe he is not 
bound to. | 

Y<t it was maintained, although no other Writ 
was firſt attained, Vet. Nat,br.27,4. Q. 


It 
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Unare impedit. 


| It lies not, unlefs the party hath recovered be- 
fore by Judgment of the Court , Nat. br. 48. E, 


17 Edw. 3.50. pl. 21. and fo cleared his Ti- 


tics | 

The Incumbcing by his Collation ought to be 
alledged to be within fix Months, Nat. br. 48. L, 
for after the fix Months there can be no incurn- 
brance in reſpe& of the Lapſe. | 

And it he admit the Clerk of the other per- 
fon after the fix Months, which was prefented 
before the Action, the Writ lics, Nat, br. 48.T, 
DPuere, 

The Writ is Original 2nd jfiucth out of the 
Cinncery only, Nat. br 4%. Ge 17 Faw. 3.74.8. 
vide the Wiit Nat. br. GE. 0. Regiſt, orig. 32. 
A. | 

It ought to be brought in the Cc unty where - 
the Church is , decaufe the Clerk of the Bithop 


{hall by chis 'be rxcmoved , andthe Clerk of the 
| other admitted, Coke 7. part. 3. A. Bulwers caſe, 


Nat. br. 48. D. 38 Hen. 6, 14. þ1.32. and the 


wrong is done in the County where the Church i is, 
and that County may have beit conulance ot the 


'caule. 


It ought to make mention 6 the Recovery, 


Nat. br. 48.K. Regiſt. or7g. 32, B. But 18 Edw. 


2. 17. by Wivy he ought not to mention It. 
Drere. | | | 
"The Writ necds not mention before what 
Juſtices the Recovery was, and.yct go0od3 for thc 
Recovery 15 the ſubſiance,and the Court is not ma- 
tcrial, quere tamen, 18 Edw.3. 17.pl.19. 17 Eaw. 
2574. ih 109. the Writs . It necds not men- 
tron where the Court was, when tne Recovery. 


had 


Ouare Impedit. 

tiad, becauſe it is an Original Writ, and the Court 
' is fixt. 2. Nor that the Biſhop Incumbred it 
within the fix Months , tor it ſhall be intended ſo, 
3. Itis good, although it bore date within the fix 
Months, for it ſhall be maintained after the Re- 
covery, and the party {hall have it. ' 4. Telics in 
Com.Ban. although that the Record be removed, 
becauic it 15 an Original Writ. vid. antea, 


h The Count, 


The Count ought to mention the Recovery, 
Nat.br.48. K, becauſe it is the ground of the A- 
Ction. 

It needs not to recite all the Record cf the 
Recovery , although that it was recoverd by 
Darrein Preſeatment , but the ſubſtance of it, 17 
Eqw.3.55-pl. 34 

The Count mentions, that the Biſhop did In- 
cumber ( the Writ depending ) the Church, yet 
good, 17 Edw.3.74., pl. 109. 

If one Writ be abated, the Plaintiff in another 
Writ may vary fromthe former Count, Nat. br. 
48. M, for he now begins de 20v9, and is as if he 
nad not counted before. 


The Proceſs. 
It is Summons, Attachment, and Diſtreſs, Vet. 


Nat. br,26. B; 


The 


$94 


QUuare impedlt. 


The Barr. 


The Church, was Litigious, and that he did 
Collate by Lapſe, 34 Hen. 6. 38. Duare Impedit, 
89. a good barr; axtea. 

No ſuch Record agood batr,, Vet\Nat.br.2 6.B, 
antea. 

Error brought , and the Record removed in 
Ban. Regis, no barr, Vet.Nat.br.26.Þ. 

Did not Incumber after the prohibition of the 
Court to him delivered, is a good barr,Nat. br.48. 
M, for before he was not bound to take notice of 
the Suit. 


The Jadgment. 


It is to have his Preſentmcnt and his Dam- 
mages, Nat. br.48,H. 38 Hen,6.14. Coke 7.part, 
3.4. Bulwers calc, 21 Edw. 3.3. pl. 7, 

It the Plaintiff be Nonſuited , yet it is not to 
him peremptory, Nat. br.48.M. but he may com- 
mence a new Adion for he may be Nonſuit, 


and yet have a good Title, 


Replevi Ns 


Replevin, 


f 
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Replevin. 


> 


In what Court it lies. 


N the County Court by plaint, per le Stat. de 

Marlebriage, cap. 21. 

And this may be before the day of the Court, 
9 Edw. 4. 48. 21 Edw. 4.66, pl, 46. For the 
conveniency of the people, 

But by the Common Law the Sheriff cannot 
make a Replevis without a Writ, $ Eliz, Dyer, 
256. pl,67. viz.out of the Chancery, 

In the 5 Ports, Regiſt. Orig, 79. A. Nat. br. 
$7. A. By ſpecial priviledge. 

[In a Court- Baron bv plaint, but this ought to 
be entred Sedente Curia, 21 Edw, 4. 66.pl.46. 


Iz Ban, Regis, or Com. Ban. 


An ancient Demean is a good plea to out the 
Court of juriſdiction, becauſe the reality may 
come in debate upon the Replevin , which ought 
:0 be tried there, Coke 5. part 105. Aldens cafe, 
vide 2 Edw. 3.32. pl. 10. 17 Edw, 3. 52. fl. 
28. & fol. 75. 40 Edw.3.4. pl.9. 29 Edw.3 
g.pl.29. 4 Edw. 3.123. pl. 34. 


F. 
A \ 


.Q 


Ge 24! oe renee pas eee vo —_ - 


Adinn- 
{trator. 


Hushand 


and Wife. 


Baylce, 


Executore. 


Re lovin: 


C7 lics not in the Marſhallſey, Coke 10, part. 7 
Marſhalſey, For that is a Jimited Court, Ld 
holds not plea of all Actions: 


Who (all have a Replevin., 


Adimintfrator {hall have a Replevin de bonis 
Teſtatoris, vid. the Count. Lib. Intra. 560. B. ſed, 
2. tor the b:netit of the Inteltates Eltate, 

Husband and Wite join ina Replevin for a Di- 
fire(s taken upon the Land of the Wite, 2 Edw. 2, 
Keplevin 42, Digeſt. brevinum. 53. ſedi. 2. For 
they are both concerned, the Husband in right of 
his Wite, and the Wite 1n her own right. 

Butfor goods of the Wite fole taken, which 
tak:s 2. Husband, the Husband alone ſhall bring 


the Action Nat.br. 69. K. 33 Edw.3. Repleg.q3. 


For by the Marriage the Goods and right to them 
arc ns. 

It Goods be bayled to A, he ſhall have a Re- 
plevin of them :91inſt a firanger, 21 Hen, 7.14: 
For he hath a property in them againli all the 
world, but againii_the Bailor, | 

An $f ple {nall have it for Goods taken in 
the Tctators time, 17 Edw.3. Exccutors, 106. 
24 bam. 3. Avowr Y 2 57-21 Hen.: 6:1: Þ. 
Markvam. For ti; jpht and title to the Goods 
is come un'o him " Th E xecutor{hip. 

Exccutors ſh4!l have it tor the Goods in their. 
hands that were the Teitarors. Regi{t. Orig. 81.B 
5 Edw, 3.133: pL, 14.18 Edw. 2. Repleg. 24. 
35 Edw. 3. Severgitce, 26, For now the intereſt 1s 
theirs in Out, | 


And 


f 


Reple UZ, 


And when he brings it of his own ;n poſſeſſion, 
he ſhall have it betore the Probat of the Telta- 
ment, Com. 281. 4. 1n regard oi the property 
which i is in him thereby. 

Joint. Tenant cr Tenant in Common may join 
in a Replevin, 11 Hen. 6.31. in rclpect ot their 
joint intereſt. | 

But if two hen join, the Writ ſhall abate, 
11 Hen. 6. 31.3 Hen, 4. :16. 21 Eaw::4. 23. 
For one W; if PAPER try ditltin& 1nterelis, but 
there mult be ſeveral Writs, 

But in a Homine Repleg, ſtrangers may join, 
Nat. 66. F.8 Edw. 4. 16. pl. 19. Propter favorem 
libertatis, and yet 8 Hey. 4.2. is,that they ſhall 

ot join. ©. Ergo. It ſeerns necdiets for two to 
Join, becaule the Wiit may be as well profccuted 
by one. 

Parſon ſhall hzve a Replevin of a Mortuary af- 
ter Seifure, but not before, Com. 251, A, Foxes 
caſe. 10 Hen. 4.1. For before he had no property 
IN It, but a bare right, 

For he had not property before Seilure, 15 Hex. 
7+5. pl. 3. Brian, The Seiſure g2:1ns a property 
tn it. 

I. He chit hath not the property in a thing , 
ſhall not have a Replevin for it. 6 Hen, 4.2. pl. 
17. 7 Hen. 4. 18. t1-Hen.. 4. oF p1.39. z Hen 6o 
14: 1. 10. '20 Hei.6.19. 4.35 Hn. 6.22. 4. 
25 Hen. 6. 35. pl. 47. 4 E,99.2 2. 1.91, 2, 9 Edw. 
3.340. pl. 19. Lib. HHS 7. $65, C. ſea. 5+ Fora 
Replevin fuppoſeth a property ta the thing reple- 
vied by one. 

' 2. He that hath Cattel by way of Agiſtment, 
ſhall have a Replevia, becauſe he hath a ſpecial 
pA { 5," Px0S 
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Joint-7 
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Tenar: 
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Propr:- 
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Replevin. 
property againſt a]l rangers, asit is upon a Bail- 
ment, 3 Edw.3.71. pl.36. qz. Edw.3.186. pl, 
32. 21 Faw. 4.54.-pl. 24. 

3. So he that hath them to manure his Land, 
42 Edw.3.18. 11 Hen. 4.29. 21 Hen. 7.14.21 
Eaw. 4. 54. pl. 2 4- 2 Edw.3.34. pl. 19. For 
he hath a property in them to that purpoſe. _ 

4. So it one have Goods bayled to him, 21 
Hem. 7. 14. viz. to keep, or to bail over as it 


{ecms. ©. 
The Lord of a Villain ſhall have it for Catte! 


_ of a Villain taken, for the bringing of the Action 


Succellor, 


Baylcc. 


King. 


is a ſufficient claim of the Cattel, and there needs 
no ſcifure, 42 Edw.3. 18. 33 Edw. 1. 3. Re- 
Pa'g 43: >0 Fdw. - Repleg. 36. 19 Edw. 3. Re 
pleg. 32: g Hen. 6. 26. Babington. Nat. br, 
69: F. 

But he ſhall not have dammages for the taking, 


but only for the Detainer, Nat. br. 69. F. For he 


could have no dammage, becauſe Wis the claim 
they. werenone of his. 

Succciſor of an Abbey ſhall have it for taking 
any thing in the time of his Predeceflor , 9 Hes 
W. - # pl. 21. Martia. For now he is concerned 
in Tight of his houſe. | 


' Againſt whom a Replevin lies, 


It lics not againſt him that hath Goods deli- 
vered to keep, Lib. Intra. 569. B. ſef.1. For he 
comes lawiully tothe poſitthon of them. 

It lies not againſt the Ring, nor where he is 
Party , NOT wHers the taking Is in right of the 
King, 5 Hei: . Keble. This by his Preroga- 

| tive. 


Replevin. 


tive. Itis ſuppoſed the King will do no wrong. 

It lies againſt a Lord that diſtrains wrongful- 
iy, although the goods come again to the owner, 
Nat. br. 69. H. that the party injured may reco- 
ver dammages. 

It lies againſt the Sheriff, and the Writ hall 
be in the common form, and he ſhall be named 
- by his proper name. Regiſt. Orig. $1. B. during 
his Office, but not as an Ofhcer, but as a private 


perſon. 2. to whom the Writ ſhall be dircCte 


cd. It ſeems to the Coroner. 
Of what things » Replevin lies. 


It lies of Cattel, Regiſt. Orig.81.Coke 1. wy 
141. Mayowss caſe, the count. Lth. intra. 570, C. 
ef. 123. 4. Coke 1. part, 54. 4. Capels caſc. 
and the Replevin needs not hchtlon the Colour 
or Value of them, but only the Kind and Nature ; 
that the Sheriff may know of what to make rc- 
torne, in Caſe the diltrainer recovers. 


Lord, 


Sheri. 


Cattcls, 


But he ought to (ſhew the place where they 


were taken z for the taking of them in 
another place ſhall abate the Writ, 2 Hex. 6. 


4: pl. 10. 35 Hen. 6. 40, pl. 1. for the fallity of 


rt, and it ſhall not be accounted the ſame ta- 
king. 

It lies of Wood within the Fereſt, Regiſt. \ 
Orig. 86. B. viz. Wood felled. ©. it he mutt 
ſhew what Wood it is. 

Replevin lies ofa Barge, 2 # 3 Marie Dyes. 
117. pt. 73. It taken #nfra corpus Comita- 
tw. 


T2 It 


Wood 


Bargs » 


F:42Ns 


i riff, 


- 
" ] 
Yak © | 18 


Replevin. | 
It lics of a Maftift-Dog, 12 Her. 8. 3. For | 


_ the Owner hath property in him, and he 15 a uſe- 


ful Creature. 

Of a Leverct, 2 Edw. 2, Diltreſs'20. ©. For 
it is but a thing of plcafſure, 1 -alive, 

It lics not of Deeds of Land, becauſe they 
2re Rea), 4, Her. 10.pl. 4. Anda Replevin i 15. not 
a real Action mcerly. | 

It lies of a Hive of Bees, Regiſt. orig. 81. A 
For the Owner hath a property in them, and they 
are valuable. 

It lies of a Ferret, 2 Edw. 7. AvVouiy: 142. 
for the ſame reaſon. _ 

It lies of Grain in a Wagon loaded, Lib. 7n- 
fra, 560. B, ſed. 2. 562.D, ſed, 3. ©. toge- 
ther with the Wagon, or. without it. 

Ic lics of a man, if he be not committed by the 
command of the King or his Juftices , or for the 
Death of a man, Regiſt. orig. 77. B. Nat. br. 66. 
E, that is , be kept priſoner without any Suit or 
proceſs in Law. 

Or by }ualtice of the Foreſt outlawed , appro- 
ver, taken for Feloay with the manner, breaking 
prifon, known Thict, appcaled by an approver , 


burnerol a Houſe, or countertciting the Money 


or Seal of the King, or taken. by an Excommus- 
nicato Capienao, or for Treaſon, Convict of Re- 
difleitin, Nat. br. 66, E. For theſe arc Capital 
Crimes, 
But if a man be taken for Treſpaſs in a ForcRt, 
ne {hall be replevicd, it detained apainſt pledges, 
KRegilt, 'orlg, 80, A. 
And the Writ thall be diredted Cuſtod: Foreſt e, 
ang ': he be notdelivered, then a Replevin ſhall 
: flue 


Replevin. 4 EEE: 
_ iſſue to o the Sheriff, and an Attachment toattach 
the Gardein of the Forcit, per Stat. n Edry. 
cap. 8. Statute 1, Regiſt. orig, 80. B. Nat, br, 67. 
A;-B& CG, Little ule: there: 15. now-'of KEY 
Law. © 

And fo for a Treſpaſs in the Kiogs Chaſe, Rei. 
So. B. becauſe the Chaſe remains at the common 
Law, Nat. br, 67. D. and is not ordered by Fo- 
rc(t- Law. 

. And ſoif a manreſcues one Inaiced and Convi- 
 Qtcd tor a Treſpaſs inthe Foreſt, Regift. Orig, $1. 
_ A. and the reſcuer detains the party. 

If one takes Sheep which afterwaras have Sheep and 
L:mbs, it lies of all, Nat. Br. 69. P. 18 Edam. 3, Lambs. 
48. pl. 55: So of a Sow with Pig, a Mate with | 
Fole, &c._ 

It lies of a Park ſeifcd ir to the hands of the Park. 
King, Regiit. 80. Þ, Nat, br. 67. FE, ©. | 

It lies ct a Sow and Pigs which were not pig- Sow and 
ped at the time of the raking, 12 Edw, 45. pl. Pigs 
10. 18 Edw. 3.48. Nat, br. 69. D. 9. Whether 
of a Bitch and her Whelps. 

It lies of Cows and Calves not calved tf the Cows and 
time of the taking, Nat. br. 69. D. 18 Eaw,. ;. Calves, 
43. pl. 55. | 

It lies of Yarn, Mich. 39 & 40. Eliz. com, Bin. Yarn. 
Burley verius Read, and gcncrally tor any thirg 
that may be ditraincd: 


The Writ. 


If aliveand dead thing be put in one Writ, the 
live ſhall be put firſt, Regift, Orig. $1, B, proprer 
excellentiam rei, A )iving Dog is bctter than a 
dead Lion. Z 4 Ty 
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Miſnoſmer 
of the 
Place. 


County. 


Village. 


Replevin. 


| If it be of moxe live things, ye (hall fay, Hoes 
11a. Regiſt. orfg. $1. B. Nat. hr, 68. D. Com.229. 
A. For that is a word of large extent, compre- 
hending all four: footed beaſts. | 
Andif the Writ be Averia, and the Count be 
ae Bonis & Catallis, it is not 'pood , becauſe the 
Count is more large than the Writ, 2 Hen. 4. 25. 
p1.258. For Bona& Catallacomprehends all man- 
ner of Goods, as well dead as living things. 
It it be of alive thing, it ſhall be named par- 
ticularly, Regiſt. orig. 81, B. Nat. br. 68. D. Com. 
229. A, 20 Hen. 6, 42, pt, 21, vis. the kind 


of it. 


If it be of more dead things, it ſhall be ſaid 
Catalla, and not Averia, 2 Hen. 4.25. pl. 25. 
Nat. br. 68, D. If it be of one dead, it ſhall be 
named, Nat. br. 68, D.Regi(t. 81.4. For the more 
certainty. 

The Defendant ſhall not plead Miſnoſmer of 
the place, but may fay that he took it in another 
place, 16 Flex, 7.5. pl. 4. fol. 7. pl. 9. zndnot in 
the place alledged by > Plaintiff, and this is a 
good traverſe, 

Diſtreſs in one County, and impounde cd in ano- 
ether County, Replcvin lics in any. of the Coun» 


ties, Nat. Br. 69.1. For it is a continuing wrong 


from the taking to the impounding. 
It is a good pla that the Defendant took the 
Cattel in another Village, 2 Hex. 6.14. pl..10. 


For then it ſhall be preſumed not to be of the 
{ame taking. 


The 


Replevin. 


The Proceſs. 1. Of a man Replevied. 
2. Of Chattels. 


Repleg. alias pluries & Attachment apainſi 
the Sheriff, Nat. br. 66. F. 167. B. to make a re- 
turn, 
If the Sheriff return him not repleviſable, a Cz- 
pias in Withernam (hall iffue, Regiſt. orig. 79, A. 
8. A & B, That is to take the perſon of the man 

that detained him, or hath elongated him. 
It upon the Captas in Withernam, a Now eſt in- 


ventus of the perſon be returned, then a Capias in 


Witheraam ſhall iſſue againſt his Goods, Nat br. 
68. C. to make the Owner appear. 

Repleg. alias and pluries, Nat. br. 65S, E, F,G. 

And an Attachment to the Coroners again 
the Sheriff, Regiſt. orig, o1. A, for not making 
his return. 

Upon a return that the Bayliff of 2 Franchiſe 
makes not an Anſwer, or will not make delive- 
rance, there (hall be a Non omittas propter aliquam 
libertatem , but it ſeems that the Sheriff ought 
to doit without . Writ, Nat. by, 60s, F. in ta- 
vour of Liberty. ©. | tamen. 


If the Sheriff return 


Fsgavit, in another County. 

That the Bayliff of the Liberty returns els#- 
gats. 

Or that he cannot have the view. 


County. 
Gr 


Or that the Catte] elongate ſt nut of the. 
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 Reple UL. 


Or that the Bayliff of the Liberty returns that | 
they are impounded: within the Re&ory of S. 

In all thetic Cafes W/ithernam ſhall be award- 
cd. Nat. br. 65. G. 69. A. becauſe the Sheriff 
cannot execute the Writ of Replevin. 

AnJ upon this three Capr.s's and an Exigend. 
ſhall iſue, 5 Edw. 4.18, 4A by Danby. 

The Writ of Witherzam ought to rehearſe the 
Return of the Sheriff. Naz. Br. 69. 5, For upon 
that it is grounded. 

Vid. The Writ Regiſt. Orig. 82, A. No. Lib, 
intra. 611. B, ſed.21. 

I; tne Replevin be in the County- Court per 
plaint, andthe Bayliff return elongata, the She- 
riff ought to znquire by Inqueſt whether it is ſo or 
not, and then WWitheruam ſhall be awarded by 
him , if it be true; and it he refuſe to grant the 
Withernam, the party ſhall have a Writ againſt 
him, and an Alias plerier, and an Attzchment, 
Nat. br. 69. GC. dire&cd to the Coroner. 


Second Deliverance. 


At the Common Law a man may be non-ſuit- 
ed ina Repleg. and have a new Replevin znfinite , 
34 Hex. 6.37. Danby. 10 Hen: 7.29. pl. 23, 
I9 Hen. S.12.pl.7. ©. For by this mcans the 
other:party is delaycd: 

And it the Writ abate per Plez or Confeflion, 
there ſhall be another Replevin, 34 Hen. 6. 37. 
and not a fecond Deliverance for this abatement 
was not by wiltul fauitoi the party, P.ut 


'R eplevin, 


But by Weſtm. 2. cap 2. if one be non-ſuited in 
a Replevin, he ſhall have but a Second Deliverance 
out of the Rolls of the former Judgment, and 
not a new Replevin, 19 Edw. 2. Repleg. * 4 
Hen. 6. Return of- Cattel, 6. 21 Edw. 4.6. 2 
Hen. 4. 23. 30 Hen. $. Dyer 41. pl.4. 21 Edw. 4, 
6. pl. iG. : 32 Eaw. 3. Return of Catte], 18. 

But it Judgment be given againſt the Plaintiff 
in a Repleg, upon a D:murrer or Verdi, no Se- 
cond Deliverance, 2 Hen. 4. 23. þl. 9. But then 
the party 1s barr'd by judgment of the Court. 

And Second Deliverance ſhall not be, butin the 
ſame Court, Com. 206. B, where the Replevin 
Was brought , and can beſt take notice of the 
Caule. 

Yet if he be con-luiced In the County- 
Court, and it be removed in Ban. then it ſhall 
iſe out of the Bar. 13 Edw. 3. Repleg. 37. For 
there the Cauſe is now depending. 

And if he be non-ſuited in the Second Deli- 
verance, he (hall not have another Writ, 4 Hex. 
6.8. Return of Cattel, 6. viz. of Sccond Deli- 
verance 3 for this 15 final. 

Second Deliverance is a Writ judicial, YI 
cut of the tormer Record, per 2 Weſtm. cap. 2. 
depending. 

Vide the Writ Lib. Tatra. 572. B. ſe&. 2,3, 4. 


Vide the Count, Lib. intra. 572. B. 5. 6. No: 


Lib. intra, 589. 4. ſec.8 
And it a man be non-ſuited in a Repleg. after 


the Declaration, the Second Deliverance ought 


to agree with the SAP YIR in day, place and 


number of Cattc], ec. 3 Hen, 6. 9. pl. 10. 21. 


Hey, 7. 25. vid. 12 How, 7« 4+ 49 Edw.3.29. 
Perſay. 
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| For Fine 
'M or Amer- 
f i 


Wi a Court 
4 Leet. 


Replevin. 
Perſay. For it is to continue the fame Suit, 
But 16 Edw, 3. Ayd 131. Thorpe. 17 Edw,;. 

Repleg. 22.26 Hen. 6. pl, 7. It may vary from 
the place. ©. ramen. ne 

And per 26 Hex. 8. pl. 27. Fitz Herbert , it 
may vary from the number and day 3 fo there be 
a certain deſcription of them, Q. ramen. 

Repleg. of a Heifer, the (ſecond deliverance was 
of a Cow, and good, 26 Hen. 8. 6. pl. 27. For 
a Cow and a Heifer 19x variant ſpecte 3 for they 
differ only inage and appellation. 

Upon a Non-ſuit in Repleg. return awarded, 
and upon Withernam awarded, and other Cattel 
taken, yet the ſecond deliverance ſhall be of the 


former Cattel; tor fo the Writ imports, 36 Hen. 


1. Dyer 59. pl. 14, 2 Edw. 3.17. Avowry 171. 
22 Hen. 7.92. pl. 7 Crooke, there hall not be a 
{<cond deliverance,becauſe the Plaintift had efiray- 
cd the former. 

Husband had aid of a Wife ina Replevin, and 
makes default, the Wite cannot joyn inthe fecond 
deliverance, 18 Edrw. 2. Repleg. 23, For the is 


not the principal actor in the Replevin, but the 
Husband. 


Diſtreſs. 


In what caſe a man may diſiraig. 


A'man may diſtrain for a Finc or Amerciament 
| - in a Court-Leet, Coke 11. part. 45. A. Godfreys 
'M ciament In cafe; fora Fine and all Amerciaments in a Court- 
| |} Leet Diſtrels is incident, 5 Edw. 3. 139. pt. 43. 
10 Eaw, 3.303-pl. 10. by the Common Law. 

For 
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\- Fora Fine impoſed ina Lect, Coke 8. part. 41- 
A. Grieſleyes caſe. 


For breaking of a By-Law in the Leet of the 
Lord, he nay diſtrainfor the Amerciament,Coke. 
6. part. 25: 


Diſtreſs is incident to an Amerciament in a 
Court-Leet, g Hem. 7. 2. pl. 22. 8 Hen. 4.15» 
' pl. 16. Gaſciogne. 12 Hex.7.15. B. 4 Edw. 3. 95- 
# 24. 29 Eaw.3.28. pl. 30. Doi. IE. 2 4 
A, 5 Edw. 3. 159. pl. 21. 


Collector of a Tax granted by Parliament, Lk, Wy 
may difirain him that will not pay when the Pa- ,,cqe 


Tiſhioners have afſcſſcd it, 22 Edw. 3.10. pl. 52. 
and juſtific by the At that oranted it. 


A man ſhall be amerced for not doing of ſuit Amercia- 
in a Court-Baron, 9 Hen. 7, 22, Wood & Read, Combs ty 
Coke 4. part 95. A. Slades caſe, 21 Hen. 6.39. rn, 


p1. 8. and not diſtrained. 


And for ſuch Amerciament he ſhall diftrain, 


9 Hen. 7. 22. per two Juſtices by ſpecial preſcri- 
ption, No. Lib. tntra. $70. C. Q. 


For Amerciament in a Court-Baron a man 
my not difirain, 16 Hen. 7. 14. pl. 9. 21 Hen. 

6. 39. p18. 

The Lord may preſcribe to diſtrain for an A- 
merciament in a Court-Baron, 15 Eliz, Dyer, 
322. Coke 11. part. 45. A. and ſuch preſcription 
is good. 


Tet Doc, & Stud. 74.e contra. Q. 


Crooke 
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Crooke. If an Amerciament was at the Court- 
Leet, he may diftrain, otherways not, Crooke, 20 
Hen, 7. 66 pl. 8. &. What remedy 1s then tor it ? 
for it ſeems debt hes for it. 
Amercta- , Special pre(cription in the Sherifts Tourne to A- 
—mokeg merce, and ior this there was a fpecial preſcription 
for a Diktreſs, 33 Hen, $. 30. pl.2. 
Tax by A Tax was made by the Inhabitants of a Pa- 
che Inha- riſh, anda Diltre(s taken for ir, and good, Dod. 
bitants.  @- Stud. 74. Þ. by prefcript. 
Suit toa Aman may diftrain for fait toa Mill, 22 Hen.6. 


Mill. 14. 9 Edw.3.356. Nat. br. 122. M. For it isa 
profit, and valuable. 
Rs A man may diftrain for Rent ſervice, and. all 
ent-ſer- 


vice, manner of ſervices, Doc. F Stud. 74, A, For it 
is a Duty ifſuing out of the Land held. 

 A.gives Land toÞB, for him to ferve in ſuch a 
place when he ſhall be requeſted, he may diftrain, 
22 Hen. 6.33. 4. ©. it he were never ſciſed of 

the Service. 
Herriot. For Herriot-ſervice a man may diſtrain, 4.4. 
Difference Edw.3.13. pl. 24. 27 Aﬀſſize. pl. 24. Com: 96. 


xv q Manigls caſe, Dod. & Stud. 75. F 


 diſkcifing. But tor Herriot-cuſtom he can but only feize , 


2 Edw.2: Herriot 7. & Hen. 7. 10. Dad. & Stud, 

75. A, And it he .cannot ſeize, he hath no r1e- 
medy. | 

And for Herriot- ſ:rvice a man may y ſcize, 18 

 Edw. 3,22. pl.4. 38 Edw. 37. pl. 27: 16 Ed, 

3: Herriot 2. 6 Edw.3. 277. pl. 19. And Dt- 

lirefs for Herriot-fervice is more worthy than He- 

ri0t-cultom. 

For a ccr- A mancannot diftrain for a certain Leet with- 
tan Lect. out preſcription , becauſe it is agaialt ne" v3 

right 
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right, Coke 11. part 44. Godfreyes caſe: vide 6 
_ Faw. 3, 10. to that a preſcription binds common 
right. Bo 2 

And the Tything-man that prefcribes to have 
it of the Refiants, ought to preſcribe to ditirain, 
6 Edw. 3. 189. pl. 26, Coke 11. part. 44. B. «llc 
he cannot. | | 

A man may diftirain for Ayd for marrying his a4, 
Daughter, or making his Son Knight, Glanwv/, 
Lib.g. cap. 8. 5 Edw. 3. 138. pl.38. 39 Eaw.z. 
34. pl. 40. 40 Edw. 3. 22. pl.21. This by tc- 
nure is due to the Lord. 

For ſuit to his Hundred Court by reafon of te- 
nure, therc ſhall be a diſfirels of common right, 
Lib, intra. 608: B, 5 Eaw. 3. 152. pl. 32. 9 
Eadw. 3.356. pl. 39. tocompel it to be done, or 
recompence tor not doing It. 

The Lord may .dittrain for relief, and hath no Relief. 
other rem<dy, but his Executor (ha!! have debt, 
and (hall not difir2in, Coke 4. part. 49. B, 7 Hen. 

6.13. as for aduty v<ficd in the Lord to whom 
it was a Pzr'ona! {<rvice. 

A man cannot 6itliraia for money due for A- . . 

. Las ER Agiſtment 
giliment, but ſhall have treſpeis, 1 that they chaſe 
the Cattc] out of the Land before the Agiſiment 
be paid, Regift. Orig. 92.4. 3o Edw. 3.11. pl: 
6. ©. whether dcbr lies not tor it againli him 
that apilted his Cattel. | 

An Inn-holder cannot ditirain for his Vidtuals x1 oiger, 
proviged tor his guetts, 3 Edw.3. Difircls 19. but 
may have an action ot debt tor the value of them. 

He tht takes Cattel as Elirays , may diltrain pgray, 
them _unti] he be faisticd tor the Mcat, 44 Eaw. 3. 

12. pl: 25. by the owner of them, 1t they be 
claimcd witnin the year and the day. _ A, 


Suit to the 
HundreT, 
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Pledges A. indebted to B for tabling, delivers Goods 
to him until he be ſatisfied 3 B. may ditirain them 

until he be paid, 46 Eadw. 3. 30. pl. 39. thatis, 
he may keep thera : 5 Lo this is upon the ſpecial a- 
greement. 

Toll, For Toll a man may diftrain, 30 Edw. 3 3: 15. 
B. 11 Hen. 6. 3g. 9 Hen. 6. 45. 20 Hen.7. 1. 
Marrowe. viz. Toll of a Market or Fair, this feems 
not tobe of common right. 

But Trin. 28 Eliz. ban. Rep. Rot. 963. the 
Village of Northampton diltrained tor Toll, and 
alledged not a ſpecial Title, or preſcription to 
have Toll, and for this it was adjudged againſt 
them. | 

Daminage A Commoner may diſirain the Cattel of a 

feafant.  ftranger , dammage feaſant upon the common of 
common right, Coke 9. part. 112. B. 7 Edw, 3. 
266. pl. 39, 24 Edw. 3.42. 46 Edw, 3. 23. 15 
Hen. 7.2. & 12. 13 Hen.S. 15. B. in reſpec of 
his intereſt in the Common. 

Forfei» The Officers may diftrain for the Forfcitures of 

rures Inn-Kkeepers, and (c}] the Diſtreſs, x Fac. cap. 9. 
by Statuce. vid. 

The Lord may diſtrain for the Fortcitures of 
Inmates, or for ercion of Cottages, Stat. 31 
Eliz. eap. 7. vid. 

Diſtreſs may be taken by Surveyors of High 
ways, 18 Eliz. cap. 10. from thoſe that make de- 
{auitin labouring. By the Stat. 

Arrerages: _Tenantiin Dower cannot diſtrain for Arrcrages 

of Rent due before the Recovery of her Dower, 
40 Edw13. 22, pl. 19, For the Tenants were not 
bound to pay her. 


AA 
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A Leaſe of Tithes rendring Rent, thete ſhall Rent. 7 
be no diſtreſs, becauſe the Tithes are the very 
thing leaſed, 11 Hen. 4. 40. and theretore can- 
not be ditrained no more than Land lett, and the 
rent iſſues not outof the Tithes. 
A perſon claims rent by preſcription, and di- Rent by 


ſirafns for it, Lib. ixtra. 557. Charge 1. and ———_—_ 
good: 


ry ent- 
C harge- 


grants a Rent-charge to B in Tayl, and 
—_ that if the Bayliff of the King diftrained, 
the party might diſtrain, 49 Edw, 3.15, and 
good by the contract. 

Rent granted by Fine , and Diſtreſs appointed 
fo the Juſtices of the Com. Bax. or Barons of the 
Exchequer, they may diftrain, 38 Eaw, 3. 33. 
So if the Diſireſs had been appointed to ny others, 
they might difirain by vertue of the Fino 


Of what things a man «may diſtrain. 


Money cannot be Hiriined? unleſs it be in' a Money. 
Bag fealcd, or a Cheſt locked, 22 Ear. 4.50. B. 
pl. 17.41 Faw. 3. Diftrcſs 14. For then it may 
be known and replevied , eſe it cannot. : 
Cattcl in a Wagon, viz. falined to it, may be Way 2 
diliraincd ; but out of a Wagon they cannot, 2 V9 
Hen. 4. 15. pl..17. 41 Eaw.3. Dilircls 14. 22 
Edw. 4. 50.11 Hen, 7.14. pl; 8; 21 Hen. 7. 
29. pl. 55. becauſe there can be no Return, nc- 
ther lth Replevin lie of them. ' ©. It ſzems be- 
cauſe Cattel of the Plough are not diltrainable, fo 
they ſhall be adjudged it they be looſe 3 butwhen 
they are in the Wagon, it is known they are for 
other uſes. Q-. | 
| Aa The 


37% 
Lord. 


Horſe. 
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The Lord cannot feize the Cattcl, and put 
them in a Wagon, and then difirain them, 18 
Edw, 3.4. For by this means no Cattcl of the 
Piough would be priviledged from diſtrain- 
ing. 
” Horſe at the Smiths Shop, or a Garment in. 
a Taylors Shop, or an Horſe ip an Hoſitey thall 
not be 4ittraincd ; for this would hinder publick 
commerce and dealing : But it the Saddle be on 
the back of the Horſe when he is at the Shop, he 
may be deſtrained, 22 Edww, 4+ 40. pt. 15. 15 
Rich. 2. Avowry 19. becauſe it ſeems he is then as 
it were in the Owners cuftody. ©, tamen. 

A Horſe upon which I ride over my ground , 
the Lord cannot purſue, and take him as a Di- 
ſirels, 6 Rich, 2. Reſcous 14. Soif I have him 
bridlcd in my hand, as it ſcems 3 for tht is to 
diitrain the man as well as the Horſe. 

A Horſe of any man through the whoie Vil- 
lage ſhall be diſtrained for the Fees of the Knights 
ot the Parliament, 11 Hey.4. 2, For the Law 
looks upon the Village in general, and eycry one 
15 liable for the waole, it he be able. 

Tf a man be taxed to Fifteens,, having Cattel 
levant in anothcr Viilage, wh-n they com withe 
in the Pariſh they ſhall be difirained, 15 fam. 3, 
IT. pl. 59. For the Farilh 1s liable with tie 
Tax. 

If a Horſe of a Stranger eſcapes into the Land 
of him that hath loti Ifſacs, he ſhall be diRtrain- 
cd, as it ſeems, 5 Hen. 7. t- Q. For it ſecms 
hard, | 


if 


Reptevin. =. 371 
Ii the beſt B:aft be eſtrayed, the Lord 'may 
diſtrain any Cattel in the Lin, 27 Atſie pl. 24. 
viz, where the Lord is to have th- vett Beall ; 'but 
it ſeems they muſi be Jevant 2nd couch.nt. 


A Gothawk Giltraincd, ard .the Diſtrefs J111{${- Colhit-: 


hcd, 16 Edw. 4. pl.g. viz.ar claimed Goſhawk, 
for in that one tay have a property, and it is va- 
$-.--:. =} 

Fiſhes in a Pond cannot be difirained, Crovkes xg. 
Reports 188. becaule they cannot be known what 
they are, nor can be replevicd. 

A Hive of Becs thall be diitraine?, as it ſeems, Hive of 
for a Re:plcvin lics of thum, Nat. br. 68. D. . Bees. 
it it b- inthe day-time, how it can be. 

A Dor or Window tis not diftraiaable, 11 Door or 
Edw. 3. Ceſſavit. 21. 21 Hen. 7.26. 14 Hei. $. window, 
25. Brudenel. For it is part of the Frec- 
hold. 


A Milſtone that is ſevered for picking ſhall Miljion-. 


not he diltrained, 14 H2#. $.25., For it is part of 
the Mill. | 
An Anvil ſhall not be difirainzd, 14 Hex. 8. Anvil. 
25. For it is part of the Smiths Vous he gains 
bis Livelihood by. 
A Birge was diſttained by preſcription, 3 Mar Barge- 
Dyer.1:7.pl.73. and held good, for that may 
altcr the Law. _. 
The Lord difirained Cattel for ſervices before Lord. 
they were Levant and Couchant, 4 Edw,3. 37. 
Iflue - joined, 8. 22 Hen, 6..37." 15 Hen. 7.17. 
Do, &F Stud. 15 A. and well, as it teecms. 
Sheep thall be difizained, it other diſtreſs can- Sheep. 
not be found at the d-y of the diſtraining, 
bo 29 Ed, 
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29 Edw.3.16. elſe not in reſpec of the hindrance 
ot clothing. 

Plough. Cattel of the Plough ſhall not be diftrained, it 

there be other ditircſs ſufficient , 14 El:z. Dyer. 
312.pþ1.86.clſe they may ; for otherwiſe the party 
| may be without remedy. 

Cattelm _Cattel delivered by the Sheriff to the Tenant 

Dower. in Dower for ſcilin of Rent ſhall not be diſtrained 
for Arrerages of the Rent, qo Edw. 3. 22.p1.19 

For ſhe thallnot take ſuch advantage. 

Yarn. Yarn brought upon a Horſe toa Neighbour to 
weigh, this the Lord cannot diſtrain tor Rent. 
becauſe it was brought for a ſpecial intent, Mich. 
39 & qo lis. com. Ban, Burleigh. verſus Read. 
and it would hinder publick commerce and deal- 

Cittel. "So C : oy 

it Cattcl put into Black Acre, and they ſtray 
into White Acre, through default of encloſure, 
' they ſhall not be diſtrained, 22 Eliz. Dyer 365. 
pl. 33. For the Owner is in no fault. 

Default of A. ought to incloſe againſt B, and leaſes to C, 

Inclolure. (,, 21 years, Which leaſes to D, tor 10 years, 

_.rendring Rent, the Cattel of B, for default of 
encloſure, eſcape into the Lands of A, and he 
purſues thcem3 C cannot diftrain, for no de- 
fault was in the owner of the Catte), 15 Eliz. 
Dyer 317. pl. 9. vide 39 Edw.3.3. pl. 12. and 
the Law doth not punith the innocent. 


Vas 


| 
| 
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hat Perſon ſpall diſtrain. 


A Commoner (hall diſtrain for dammage fefant, Dammage 
and is not tied to ſhew per quod amiſit Commugi- feaſant. 
am, No. Lib. intra. 573. D. ſed. 4. 24 Edw. 3. 

42: pl. 23. Coke 9. part, 112. b. 46 Edw. 3.23. 

I5 Hen.7.2. 7 Edw.3.266. pl. 39. 13. Hen. $. 
15. For the Diſtreſs there taken implies it. - 

. Tenant at (ufferance dilirains, dammages fea- 

ant. 4 Hen. 7.3. and good ; tor he hath title a- 

gainlt a ſtranger. 

He to whole ule before, 57 He». 8. could not 
ditirain, becauſe he had nothing in the Land, 15 
Hen. 7.2. pl. 4. but the Feoftce of the Land 3 but 
now icis otherwiſe. | 
Shcep bailed to a woman ole to dung her Land, gyeep, 
who takes a Husband, who comman !s the Own- 
cx to take them again, who retuſeth, the Hus- 
band may diſtrain thcm,dammage feafant,43 Edw. 
3.32. pl. 3. For now they are dammage teaſant 
unto him in reſpe& of his interclt in the Land. 

The Lord diltrains Cattel, becauſe the Tenant 
puts in more than he ought into the Common, 46 
Eadw, 3. 12. pl. 13. and good, for he ought not 
£0 ſurcharge the Common. _ 

A. (old 5o Acres. oft Moor which lay common, 
toB, yet every one of them ought to incloſe a< 
gainſt the other, and it the Cattel of the one go 
into the Land of the other, they ſhall be diftrain-- 
cd, darumage feaſant, 23 Eliz. Dyer 372. pl. 10s 
For by the ſale the Lands are fevered. - 


Lord, | 


Common. 
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At what time @ man may diſtrain, 


For Rent-ſcrviccs he ſhall not diftrain in the 
night, 11 Hen, 7.5. pl.8. 12 bdw 3. Diltrcſs 
17: to FEdw, 3.21, Coke g part. 66, A. For the 
night is fir reſt, and all ihiags ought to be 
then in peace. | 

Atter the Term «nded no difircls, 14 Hey. 4. 

For then the privity betwixt the Leflor and 


= Leſſ-e 1s gone. 9, 


But 22 Hex.7.96. pl. 5. by all, if a Leaſe for 
years beended, and the Lidfſee kec p« in, the Le{- 
{or ſhll diltrain for the arrerapes, For that con- 
tinues thc pr ivity 38 it ſeems. ©. 

A Leaſe till Mb. for one year, rendring rent 
at Mich. he cannot dilirzin, becauſe the Leaſe 
is ended at the inltiant, Doti. & Stud. 74. A. That 
is, at the day, and the Law admits not of 


| Fractions of time. 


Husband 
and wife, 


Reverſion. 


Pammage 
feaſant. 


Husband leafes the Wifes Lands, rendring Rent, 
th Wite dies without Ifſue, the Husband cannot 
Ciſtrain, becauſe the rcvertion goes to the Heir, 
o Hea.6.45. :8 Hen. &. Dyer 28. pl. 191. And 
the rent go with the Revertion, 

A Leaſe for years, & grants the reverlion to B, 
yer it the Cartel of B comes upon the Land, A 


ſhall ditirain during the Term, 10 Edw. 4. 4. ta- 


men quere, b:cauls he hath nothing in the 
Land, 


For " ,mmage fezſint in the night, ' one may 
diltrain, and 210d evough,, Coke G. part, 66, A. 
Mackally” i 11 Hen. 7.5. pl. 8. 12 Edw.3, 


Dittrcts 37. 19 Edw, 3.21. For clic it might be 
mil- 


DE Oc RET OAT 
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' miſchievous in reſpe& of rhe dammages which 
might be done before the morning. 

A. enters upon a condition broken, and takes 
the Cattel of the LifſÞe, dammage teafant, Duere. 

5 Eliz. Dyer 322, It fecms he may for he comes 
in upon a goud Title, 

A man may diſtrain dammage feaſant, although 
the owner make freſh ſuit, in reſpect of his fatis- 
faction for the dammage done = Fey. 7, te þls 
i1.'11 Her. 7. 4. pi. 11, 10 Hen, 7. 21. Do. & - 
Stud, 15. Cc contra. 


In wy4t place a man may &aijirain. 


A man fined ina Leet, b:ing one of the Dezi- 
ners, (hall be difirained through all the jurifdici- 
on of the Lect, although that he be of another 
dezin, Coke 11. part. 45. A. 11 Het, 4. 5g. 
13 Hen. 4 9.For he may, it tzems, be liable in both 
PiaCts. 

A man ſhall diſtrain in any place within the Tourne of 
precinct of the Court, 19 Exw.z.2. Avowry 225. the Sheriff 
8 krich.2, Avowry 194.47 Ear. 3.vl.12.where the | 
Amciciaticit is {ct , but not without z for there 
iS nO jurt{diction N 

For Amecrciament in the Sheriffs Tourne he 
may difir«in throughout the County, 12 Hen. 4. 

24. pl. 17. 13 Hen. & 9. 8. Rich. 2, Avowry 194. 
becouſe all the County is within the juriſdiction 
of the Shcritts turn; for it is the County- Court, 

It atnanhad a Leet within his Mannor, he can- 
not diftrain out of his Mannor, 4 Edw. 3 96. pl.26. 

For that is not within his juriſdiction. For a tax 

For a Tax by the Parliament, a dilirefs may be by the 

Aa%$ witiiied Yarlament 


Leet. 


For Ser- 
VICE. 


Herrijot- 
{ervice. 


Houle. 


Eftranger. 
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juſtified throvghont all the Village, 11 Her. 4.2, 
15 Edw.3.11. pl. 39. upon which the Tax is 
ſet. This was accordivg to the old way ; butnow 


- the Law is altered. 


A Fiſhing lying within tenure, a man. may. dt- 
ſirain init, for it ſecms that the Soil paſſeth, 4c 
Edw.3.45. as well as the water, viz. terra aqua 
cooperta, ©. For aFithing ſeems but a Liberty or 
Priviledpe. 

A man may ſeize his Herriot-ſervice in any place 
that he (hall ird him , although not within his 
Fee, 6 Kaw.-.3. 268. pl. 3. For it is a perſoral 
ſcrvice. and not local or xt, 

The Lord may enter the Houſe of his Tenant 
to diftrain if the Door be open, 38S Hex, 6.26 þ!, 
4. But he cannot open the Door to do it. ©. 

It the Lord tind the Houſe faſt with a Bar, and 
he brezk it open and diltrain, this is wrongfully 
done, 8 Edw, 2, Dilircls 21. For a mans Houſe is 
his Caſtle of detcnce. 

It the Beatts of a ſtranger cſcape into anothers 
L3ad, and the Owner chaſes thera out before, 
and the Lord comes and difirains them, here the 
Lord cannot diltrain them 3 yet it is other wile, if 
they go out: of their own accord, without chaſing, 
11 Fien,7.4. pl. 11 Com.38.A. Plats caſe.2 Edw.q, 
6. b. Littleton, 33 Hen. 6 . 52. pl. 39. 34 Hens. 
T8. B. For in the Leaks av he may take notice of 
the Owner, but in the latter caſe he cannot. 

The Lord diltrains the Cattcl of the Patron 


within the Glebe belonging to the Advowlon, 33 


Hez.6.35, Littleton. This is a good dillrels held. 
A mun cannot diſtrain for Rent but in the place 
leat.d, unlſs the Leflee g grant a diſtrcls in other 
| Land. 
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Land, 9 Hen.6.9. which he may well do by ſpe- 
cial agreement. 

The Lord diftrains in his Fee , the Tenant Lords Fee. 
chaſes them out of his Fee, he may take them a- 
gain, 44 Edw. 3.20.p1. 18. for by the dilircſs he 
had a prop:rty. | 

A Baily attaches a Horſe , which is reſcucd and Freſh ſuit. 
brought into another County , he ſhall make freſh 
(ui, and take him again, 33 Hen. 6, 52. p1.39. 

33 Hen, 6.550. pl. 46. elſe not; for the gaining 

him upon the frec{h ſuit re-continues the Attach- _ 
ment. | 
A diſtrains and puts them in the pound , the Pound. 
Owner takes them out, A may take them again 

in any place, 34 Hen. 6.18. pl.33. becauſe they 

were once in cuſtody of the Law , and he may 

place thcm there again wherever he finds them. 

If one put his Cattel in Land charged witha ,.... 
Rent-charge, they ſhall be diſtrained for the Rent- cyarge. 
charge , although they are. neither Levant nor 
Couchant : otherwiſe, it they eſcape upon the 
Land, 15 Hen. 7.17. pl.13. for it ſhall be pre- 
ſumed-he took notice of the Rent 3 but not (o- 
where the Beaſts eſcape there , for that is againſt 

his will, and he could not help it. 
__ Nuere by the 18 Edw. 2. Avowry 319. it the 
Cattel that eſcape ſhall not be diſtrained tor dam- 
mape teaſant. It ſeems they (ball,in refpect of the 
dammage to be recompenced, which come by his 
negltpence. | 

2 & 3 Marie Dyer 117. pl 73. Dilirels for an gy. .F 
znnual fum upon the Kiver of Thames. B&. of Thames, 
what nature. 


Il bat 


2 78 Repl eUV1), 
What Diſtreſf ſhall be fold, 


Court= | A Diftrcfs taken in a Court- Lect ſhall be fold. 

Leet. although that a common perſon be Lord of the 
Leet, 3 Hen.7.4.pl.15. Fairſax, 

Inmate. Dittre(s taken by a Baily of a Lord of a Lect 
for forfciture of Inmates, and fold by force of a 


grant of the Steward in "nature of a Scare facis, 
No. Lib. Tantra 666, A. Seq, 14. 2. whether by 
the Common Law. 
RM Diſtreſs taken for a Fine touching GD 
hs TO ways {hall be told, per 18 Eliz.cap.1o. 


I hat (bai not be ſaid a Diſtreſs exceſſive. 


No Diſtr. is ſhall be ſaid exccfhve for Homage, 
Exceſſive. 42 Edw. 3.26. pl. 11, Belknap, 27. Aſize pl. $1. 
Cike + part. S. B, Bevils caſcy 28. Aſize pl. 50. 
' this is ii r-{pc& of the great conſequence of the 
thing 1:tirained for , and the catinels for the Te- 
nant 'O periorm it. - 

So H1k« whic tor fealty,27.Aſſize,pl. 51.28 Aſize, 
pl. 52. Coke 4. part. 8. Bevils caſe, for the fame 
realon, and in reſpect of the contempt done to 
the Lord. 

A man %diftrains four Horſes and a Cart for two 
ſhillings rot; this is not excethve, becauſe they 
rc nxcd tothe Carts otherwile, it not tixed 5 {0 
of a told or Sheep,20 Ed. 4:3 other wile,if not 
inthe told. ©rgre ratiozom dfferentia, It lecms 


tbe, beiuui. in the torincs cates the intent of 
rhe arty DDCa15, "11 | ply (8; nive n15 due, and 
not taks 4G Yank yo Oi the Diftrels 5; But not 


ic 
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{0 it; the latter, for then he might have diftrained 
one Huzf., or onc Sheep, 


1. The Barr, 2. Fuſtifieation 3,  Connſance, 
oY Avowy, 


No Barr that the Plantiff is poſi N.d of the ,, pare. 
Cattel, Nat. br, 69. H. for he ouglit to have dain- 
mages for the wrongſul diftraining of them. 

That he took them not, a good borr, Lib. Tarr, 

561.B.Sect.1. 565.C.Sed. 1,2, 19 Edw. 3. 41428. 
_ for that difafhrms the Replevin, viz. the ſuppoſal 
of the Writ. 

Claim ot Property , 26 Hen, 3, '6.pl. 257. 31 
Hen.6.12. for then it was Jawſul to take them as 
R15 OWn, | 

This may not be by way of Avowry, 31 Hen. 

6, :I2» 

In Replevin of grain it is a good Barr to fay, g,,;7, 
it was his Wifes dum ſolz, and that tiie Plaintiff 
ſurrendred it to her, 30 Edw.3.9+31.3. for by the 
marriage the int« relt is his, 

When a man cannot have the thing for which . . Juſtifi- 
he diftrains, then he may uſtitic the taking in lieu cation. 
of the thing, and not avow to keep it till he have Peſference 


. R on bet wen 2 
_ Ms TR, pe Curiam, 19 Het, 6: 41 Tuſtifi cati= 
Peng . 0n and an 

But 22 E4w 4.3 3 5, B. o E #78, Colow. 9, Avon): 


It a min diliain for >rvices, and the Tenant 
dic, in Repleg. brought by the Exccutors, he (hall 
juiiine, bur not avow, 17 Edw. 3, Execyutors 106. 
tor he can make no title againti them, but he may 
Wilitic the taking. 

| Becauſe 


| RY 
/L 
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Becauſe he cannot have a return for the ſame 
thing againſt the Exccutors, 22 Edw.4. 36, B. 
Collow. 

If a man diftrain for Services, he may jullific 
or avow at his EleGion, 15 Edw.4.29. 

In every caſe where he may avow, he may julti- 


fie, forhe hath done no wrong: ſed x02 c contra, 


5 Edw., 4.6. Toung; lor he may have done no 
wrong in taking, and yet may not be able to 


maintain an Avowry. 


A man may juſtihe for Rent determined , but 
not avow, viz. for Rent arrear before it was de- 
termined, Mich. 33 & 34 Eliz,. Com, Ban. God- 
dards caſe, becauſe he cannot make a Title. 

Tenant at ſufferance may juttitie a dittrefs for 
dammage feaſant, .4 Hen.743. pl. 6. for he hath a 
Title againſt a Stranger. 

One makes Conulance of the difireſs for dam- 
mage feafart in the Frank-tenant of his Maſter, 
10& 11 Eliz, Dyer 280. pl. 15. 21 Eliz. Dyer 
365. pl. 32. and good in the bchalt of his Ma- 


Ker. 


Conuſance as Baily of 4, and that he took 
them dammage ſeafanc in th: Land that his Ma- 
ficr had for years, 2 & 3 Marie Dyer 117. pl.76, 
and good. 

Conuſance as Baily to the Parſon of D, which 
claims a Rent by preſcription, and a diſtreſs tor 
it, and good, Lib.Intra. 557. Charge I. 

He cannot avow for Rent determined, but may 
juſtiftie, Mich. 33 & 34 El:z. Com.bzn. Goddards 
caſe, auteaz becauſe his Title to the Rent is 


| "Ow 


j 
A 4 ; 40 > d 
} Py FT 
s wb bo 0 * 


. Avowries (cx Rent ales re colold 


1. per 
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I. per Common Law ; and 2. by Statute Law, 
Coke 9g. part. 134.B, Aſeoughs caſe. 
2. One may avow upon one, as upon his veray 
Tenant by the manner, ſcil. when the Tenant h 
leaſed it for life, or made agift in Tail, the re- 
mainder over in Fee ,, 20 Hen.6.9. B. for he is a 4 
not bound to take notice of ſuch a leafe or gift. 

But then the Lord ought to (hew this ſpecial 
matter in his Avowry,15 Edw.4.12. A. Catesby, 
vide 4 Hen.6.14. pl. 11. Quere. 

3- Upon one as his Tenant by the manner, when 
the Lord hath but an eſtate in Tail, or a lefler 
cftate in the Lordſhip, or when the Tenant hath 
a leſſer eſtate than Fee-timple ; for ncither of theſe 
hinders him from being Tenant, 21 Hex, 6. 22, 
pl.2. 2 Hen 4.24. pt.13» Haukefurd, 

4. Upon the matter in the Land generally, as 
being within his tee and Signory, 38 Hen.6.23. x 

I, 7. 

4 Upon the Land by any Lord generally: per 
21 Hen. 8. cap.19. aSin Land within his Fee and 
Signory, without making Avowry upon any 
perſon certain, Coke 9. part. 136. Aſcoughs cafc 3 
tor the Avowry is in reſpect ot the Lands held, j 
and not of the perſon. | 
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IWVho ſhall avore. 

An Adminiſirator ſhall avow for Rent due in Adminj- 
the life of the Intcltate, per 32 Hen, 8, for he ſtrater. | 
comes in the place of the Intetiate in reſpect of | 
intercli. N 
Husband and Wife in right of the wife, for yusband | 
Rent-ſcrviccs cue for Land held of the wite, Lib, and Wife, 
 Inira, 555- D. Sed.s, for the Husband hath the 


preſent 


He to 


whole ule. 


Commio- 
NCT. 


Replevn. 


preſent intereſt, and by his death the wifes intere{i 
returns. 

Or tor Rent due to the wife afore Coverture, 
4 Hen. 6 :3. tor by the Coverture the Rent be- 
longs to the husband. 

But one cannot make Conuſance as Baily to the 
husband and wife, becauſe a Femme covert cannot 
makes 3:ily, 13 Hen.4. Avowry 198. ©. how 
the Bii'y ot Lands held by the husband in right 
ot the wite ſhall avow ? It ſeems as Bally to the 
husband vnlv. 

He to wh: ſe uſe before, 27 Her. S, cannot a- 
vow for daminage fefant in his own name, becaule 
he hath noriing 1n the Land at Common Law, 
Lut occupation at ſufferance of the Feoffces, 15 
Hen. 7.2, pl. 4. fol r2.p1.23, fol.15. pl.1. Crooke 
17 tle4.,7.41.p'.2. ant-4. 

But may Jultitie in the names of the Fei ffees, 
Crooke 17 Hen. 4: pl. 7. by their Icave, as it 


ſeems. 


A Commoner may avow for d:mmage f-aſ nr, 
Cike 9. perk 12 Bay Edv.3.42. pl.23 40 da: 
3-935 15 Hes 7.8, 13 Hen. 8.15.7 tdw 3.766, 
pl. 39.. Coke Y part. -8 B. Welds cale,, Crake 17 
T's C2; "pl. 2. antea, in rcp: & of his 'intcr- 
eſt. 

Although he be Copyholder or Tenant for 


; years, Coke g. part. 112. B. for he hath int. cli 


in the Common in reſpc& of fucit : ftite, 

And needs not ſhew per quod amiſit communi- 
am, tor it (h:l| be intended (1 , No. Lib Iitr. 573, 
D. Sed. 4. but vide Coke 9, part. 113. A. who 
Ought toſhewit; for in forme caſes it muli be fa 


ſpecially pleaded, 


For 
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For Rent reſerved by the Teſiator upon a Leaſe 
for years in the avowry by the Executor, he ſha!] 
not be put to ſhew the Teſtament, 12 Rich. 2.163, 
for the other may traverſe that he is not Execu- 
tor, if it be ſos 

© An Exccutor may avow for Rent Joe in vita 
Teſtatoris, by the Statute of 32 Hen. 8, cap.37. 

If a Remt be granted to husband and wite , Woman. 
Arrearages incurr , the husband dies, the wife 
ſhall difirain for the Arrearages, 29 Ew. 3, 40, 
p1.19. forthe Rent is now due to her by Survi- 
vorthip, 

Gardcin in Soccage may avow for dammage Garden in 
fealant in his own name, for he hath the Gover- I 
nance of the Land, Crooke 17 Hen. 7.46.3. Frow- 
ick, and ſo the wrong is, as' it were, done to him, 
and he is to account for the protits of the 
Land. | | 

A Parſon may avow fora Rent-charge by pre- Parſon: 
ſcription, Lib. Intra. 557. B. ſed. 1. Antes. | 

The King having the profits of Land by Out- his: 
lawry ina perſonal ation, may avow for the Rent. 

15 Hen. 7.2.p1, 4. tor it bclongs to him in right 
of the outlawed perſon. 

Tenant at will for dammage feaſant, Lib, Intra, Tenantar 
561.B. Sed.n, 15 Hen. 7.2. pl. 4. may avow for wii. 
the cammage done to him. 

Tenant at ſufferance caunot avow for 6 dzrmmage Tenant at 

c feaſant, for hecan make no Title, Crooke 17 HeyQ7. ſufferance, 
47.4. Butvide4 Hen.7.3. p1.6, in Treſpals he 

juſtities for dammage feafſant , and good 4 tor he 

ought to have the profits,till he that hath right en- 

| tex upon him, and the dilircis is to recover a-. 

mcnds for the profits taken from him: 


Bxecutor. 


% 
| 453 


_ = 


1.Amerci- 
ament. 


20 
Jo 


Corrody. 


Dammage 
fealant, 


Replevin. 


For what things a man may avow. 


For an Amerciament ina Leet, No. Lib. Intra, 
$72, A. ſefi.2, Crooke 20 Hen.7.66.pl.s. 

In the Tourn of the Sheriff,28 Edw.3.95. 

In a Court Baron it was by cuſtome alledged, 
I5 Eliz, Dyer 322, pl.23. Crooks 20 Hen, 7. 66, 
p1.8. for Amerciament for the Tenants not com- 
ing to the Court he may diſtrain, if it be aſſeſſed 
by Afﬀerrors, otherwiſe not, viz, the Lo1d. 

For a Corrody granted with a diſtreſs, if not 
paid, he may avow for a diſtrefs for it, 27 Edw.3. 
SI. pl.13. | 

For dammage feaſant, Lib. Intra.5 5 4.D. Sed.z. 
555.A. Sed.7, 559.A.Sed. 1,2, No, Lib. Tatra. 
575-bÞ. Sef.6, 577.C, Coke 8.part. 89. Þ. Frances 
caſe, Antea, | 

If the Cattel be chaſed out of the Land before 
he diſtrain, he cannot avow the diſtreſs, Coke 9. 
part. 22, Avowry, 16 Edw. 4.10. 2 Faw. 3.2, 
Avowry 182, for thcy muſi be taken in the ground 
or Land. | 

A man pleads it is his Franktenant, and avows 
for dammage feaſant, and it was found that it was 
his Franktenant, and his wifes 3 the Judgment 
{hall be againſt him, for both were ſcized, and fo 
the plea falſe, Triz. 38 Eliz, Com. Ban, Walker 
verfus Bonner, | 

The Plaintiff ſhews that A was ſeized, and the 
Land deſcended to him, and that he was ſeized in 
Fee, and avows for dammage feaſant, and good, 
Trin. 9 Jas. Newton verſus Anſley ; for here is a 
good Titlederived. 


For 


Replevin, ' 28s 

. For a Moicty of the value of the Land? , Upon Fortenture 
« Hen.7. torteited. 

For maintenance of Husbandry , Lib. Intra, 

$7:5s D. Sec. I. 

For a Herric t cultome, No,L:5.5 213.B, SeA.22, - Herriot: 

But hc vught to ſhew the certaiuty of the Land _ 
holden, for to fay that he held two Tenemenits is 

not ſufficient ; butit he claims 1t of the Leflee 

for lite he ought ro ſhew which Leaſe ne holds by, 

21 Hen.7.79. pl.27.Crooke, | | 
For Relick, Lib. Intra.555.C. Sect.4.. Relief; 
But the Avowry hall not be for the double 

rent, but only the quantity of the fingle rent, 

I0 Hen 7 «4+ pl.2 2 | | 

. For a Rent: charge, No. Lib. Intra. 585.A. Rent: 
$28.5 7.8.9. by decd. | 
2. For a Rent-charge by preſcription, Lib Titra. 
557.0. Sed.1,0 3.0. 
23s For Kent-ſervicez but if he-avow for two 
ents, where ons Rent-day 15 not come, the 

Avowry ſhall abate, for that only which is not 

come, Coke 8. part. 45. B. Godfreys caſe 3 but for 

the other it is good, becaic aue, 

1. For Fealty, Lib.Intra.555.C. Sed. Jeryicok 
2, For Hemige, Liv Jatra.q55.C. 04+ Coke 
4. part, 6, A. B, Bevils calc. 
For Rent-ſervice, Lib.Intra. 554.0. Sef.2.556. 
Jed.s, 
But if it be to rendcr one thing or other, as 
2a Roſe, or a pair of Spurs, and (hew for what he 
avows, he (hail avow accordingly, 
For Brafcr lib.2. fol. 35 B, in hoc caſu tenens 
vabet eleflionem, © unum ſolprinde "Uiheratur ab 
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infanr. 


teoffor uf 


{heTcrant 


Replevin. 
"or Rent- ſervice, when the Cattel arc chaſed 
out, Lib. Intr.557. A, Sed.10. antea. 


FF 


Seifin tn Avowry in whom it may be alledged 


xt m3y be alledged in the Anceſtor of the A- 
'Owant, 34 Hen.6.21. 3 Edw. 2. Avowry 187. 
20 Hew.6 7. com.i40.A. 16 Hen. 7-4. pl. 10. 2 
Ecw. 3.27-{1.4. b<caulc he derives his Title trom 
him. 

In ihe Father of the Feoffor, Lib.Intra. 556.b. 
ſei. 8. and fo the Feoftor had a good Title by 
prclumption. 

In the Predecefſor good, 6 Edw, 3.277. Com. 
96.4. undcr whom ac claims. 


Fw 


By what h::1ds Seiltaof the Rent or Services 
tall be alledged. 


By the Ancctor of the Plaintiff, 34 Edw. 3. 
Any 2 > bd 34 He. 6, 8. who was poſi. fied of 


By a Di {1 "7,000, Coke 2.part, 67. A.Tookers 
caſe, Coke 6. parte 57. B. Bredimans M0 tor he 
WAS OWneETY 7r9-1e LAS 
Unlels it be Ly Covin, Coke 6. part. 58. A. Bre- 

dimans cate, bxtwixt him and he that aiftrains 
for {his Law proiccts not fraud. 

ly the hands of an Infant, good, 34 Edw. 3. 
Difelainier: -C. Ck? 9. part. 33:B. Bucknals calc 
Ougre C's : 

the F:oifor of the Tenant, Com. 95. A. 
Mantels calc» ior the Tenant derives under 


By 
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By. the hands of one Joyntenant only.it is gocd, Joynt- 
Coke 2 part. 67. A. Tookers cafc. TN TSE 

Prefcription to have rent of a Village, Scifin by Reſiane: 
the Retiants is good , becauſe all the Village is 
chargcable, 4 Hen. 5.29, .30- Coke. 6. part. 59.bre-. 
dimans calc. 

By Tenant for years, not good , becaufe he Tenar:. 
hath not at! eſtate out of which fcitin may be 
gained, Coke 6. part. 57. 4, Bredimans caſe, in 
reſpect ot the fecblencls of 1t- Ta 

By the hands of the Tecnani or ms Bood, 
when the remainder is over to anotier , Coke 6, 
part. 58. A. Bredimans cale ; tor he hath a Free- 
hold. | 

By the hands of the Tenant by tie Cov irtetie, 

.Nat good to charge the Hcir with a Herriot-fcr- 
vice, becauſe none may have his cſtate, 21 Herz. 7. 
$4. pl.8. Crocke, nor dcrive a Title from him ; 
for his c{tate determines with his life. 

A Tenant toa Lord makes a Feoftment , an4 
after noticc to the Lord pives fcilin to the Lord ; 
this is gvocd,, becauſe he remains Tenant to the 
Lord until notice be given, Coke 6. part. 58. A. 

Bredimans calez tor the Lord cannot take notice 
| o the Feoftinent.. 

By the hands of the Tenant, and nceds not ſay 
Tenant of the land, 34 Hen. 6.8. tor it ſhall be {o 
intended. | 

By the hands of the Tenant perayail, good, 
Coke 6. part, 53. A, Bredimans cale, or Under- 
tenant, 

The Sheriff On a rent by preſcription ard 


{ctin,42 Edp, 3,4 


Fl VOY \ X 


Su) TLOUre 


Rep Lovin 


IWithin what time ſeifen ought to be alledped, 


Th- Alvowant 15 not bound to alledge fſeifin 

within 40 years, but may alledge it generally, and 
then tlic ather may plead that he was not fſciſtd 
within 40 years, Coke B, part. 65, A. Fiſfters calc, 
9. part.36.A, Bucknalls caſc G T4 ES. Dyer 315. 
pl. 10. and that will dcfiroy the feilin,. it it be 
{0. | 

Vhen it i not requiſite to alledge Seiſin, 


In an Avowry for an amerciament- It 15 not re- 

guilitc'toalledee it, 11 Feng. 89. 13 Hen.4.9, 
loan Avowry tor a Kent-charge,' 44 Edw. 3 Z- 
At VOrr y 7.5« Coke © part. 50. A. Feſters caſe, it FC | 
neccflary 3 - tor it he were never fcifſcd the rent 
w3s not cx:cutcd, 

In an Abo wry for rent upon a fco fment by 
deed Scihin is not neceeflary to bealledged, becauſe. 
the dead is the Title, and the commencement. of 
It appears by it, 2 Edw. 2, Avorory 185, Coke 8, 
# rt, 6 J + A. Fo! iters Cate. | 

S9 for Rent or Service upon a gift in Tail, 


Othcr particular cltzte, Coke $ G. part. 65A. Falir! 


Cale, cicated by oced, 
Ihat Seiſm ſpall be good, 


Seitin of the X ſup: riour Service is ſcitin of all 
inferiours, brezuſe they art incident tolr, Coke 4, 
part.s. Repu! 5 cate, and included as it were in it. 

For 07 542 ſcitin of Eſcuage is Ccifin of 
Homoge, Coke 4. part. 8. 

Scuin 


Replenir +2 <3 


Sita of Homage is f{ci:in of Fealty , Coke ge 
part.s. bk 
Seia of Homage is ſcifin of the SUPETIOUT or: TRICTIOUE: 
interiour. 

For Example. ſcifin_ of. Homao*. 15 terfins of 

{cuage the fuperiour, 13 Ef. 4.5. ard 15 fetun 
of Relict, the inferiour lervice, [3 E4m.4.5. 

Scitin of Fealty 1s fcilin'of ail, b<c:utc h 
an Oath to do all, Coke 4. part.-5. 4, Bouilly coh- 
44 Edw. 3.11. © Hen.5.16, | 

Seitin of Annual ave is ſcifin-ot - every Ca-- Annu, 
ſual ſervice,Coke 4. part.S.9. Bovils caſe 2c tg 
3. Avowry 121.-76.Þ, Avowry 69, tor the c:riain 
comprehends the inc:rtain. 

Scilin of rent 1s fcilin of fealty,29 Edw.3, 21, 
A.. 3 Edw.2. Avairy 198, tor tealty is incident 
into lt, | 

Scifin of} one Annual fervice 15 not {! 
nathcr Annual ſervice, becauſe it 45 thi uy 
tne Lord that he did not: obtain” that which is 
annual, Cokg A. part. 9% A. Bevilis calc,” 16 Els, 


—— 


p 
Dyer 320. 
Reſervat iow thie former year one Roſe, and af- 
terwards 20 FS. per FEITUR. Ke h60-:of «8£0a6 


givcs the ſcifin of tie Other, Cok? 4. #4277, 0. Venils 
"caſe; for they depend one upon avorhcr.,and hang 
together like links of a Chain. | 
The Lord recovers darm2©c for Suit , this 15 
a good feitin of the Suit, c. Re 4, part. Ac Beiil's 
caſe; for the dammege comes in 100m of we 
{uit, and ſhew it was. due. 
Note that a £ BY in Lew is {ucicient fcitin 
within the Statute oft 3 « Fen: bo ca9.2, I. becauſe 
£26 19tcnt 08 the. mak<rs was to Jugit the tms 
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' and not to exclude ary ſeilin that was at Commen 


pr 10nt 
= C10, 
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Law; 2. the words being (poſſciſion or ſeifin ) in; 
the priate make an Qual ſcitin, which re- 


ferrs to the three former branches, "bd (-iftn ; 


this is either actual or in Law, which referrs Go 
the fourth branch, Coke 4. part, 10.Revils caſe 

Meaſnalty extin& by purchaſe of the Tenant, 
theold feitin doth ſuffice for a Rent-icck , Coke 4. 

0. A. 2 Edr. 2. Extiuguiſh 6. | 

A Signory granted upon condition which is 
brolten the ancgent fcriin Cifficeth, tor the difireſs 
is in lien of the entry, Coke 4. part, 9.Þ. Bevills 
cate; for he cannot diltrain except he enter, 


Þarr to an Avorrry. 


Tender of amends for dammage feaſant before 
difirc{s, or impounding is good 3 but not after- 
ward, ney: vart.76, A... Sv. part. 1479. 4. Did, 
& St; $d.-112.B. Nat. br. 69. C. kccauſe then the 
party 4Sput to more lols and troutic, 

It there be tender of amends aiter giltreſs,and 
ore impounding, the detainer 15 wrong'ul nl 
not the dilireſs, Coke 8. part.147. A. Carpenters 
caſe. ©. for it ſeems the detainer is not wrong! "ul, 
except he tender amends 25 well for his troub 
and cxpences, as for the dammage done by as 
Cattel, 

The tender of amends to the Baily is rot gr0d, 
Cre 5. part. 76 4. Pilkjnptons calc, 1 Hen.g.1ng. 
pl, *” tor he hath not power to takeit, for this 
belongs not to him as a Baily.. 

A claims Common aprurtcnant to ſuch a kovie 
pro omnthys avert mags, and. a vercict given 

fo 


af 


7 


Replevire. 
for him 3 and it was reſolved after verdi &: that 


although he doth not {ay (fare) it is pood , 
2. althongh he faid not Common zppurteninr, 


Paſch. 15. Jac, Ban. Regy, for both {1 1] be fo jg- 


tendeo. 

Diſclaimer is a good bar, Coke 9. part.3 4. Bnck- 
nals caſe, 15 Rich, 2, Aw Pry 21.4, 07/2. tnat.the 
party who dilirained. d:a | diſclaim. 

Avowry , becauſe A fcilra in fee granted 
re:tto the Avowant, for which he difirzins , the 
Other pleads that 4 was fſciſed in t i > this is not 
' good, it he traverſe not the feilin in tee, rx. Ez. 

Dyer 280, pl. 16, for he might be i-iſed allo in 
tee inrem3aindecr, 

Our of his fee is a good Barr, ar1 cyery Stran- 
ger to the Avowry (hall plezd it, Crge 9. part.20 
A.34- 15 Rich, 2, Avowry , tor then the pirty 
cannot diltrain there, 

Note, Feodum dum homapium, & ſervitium, t 
104 tenementum in dominico, Bracton lib.2.fol.46, 
B. & 1 luppoſe the meaning is, that there js tee, 
| wh-reloever homage or (-rvices are due, 

If one avow, the other nz<d not fy he took 
them in the high Street, but | is put to his Action 
upon the Statute, 11 Rico 2, Avowry 87, which 
hinders the raking of ſuch diſircfſes, 

In an Avowry for an Amerciiment affered in 
Court Baron de injuriz ſua propria.is a god barry 
for the Cuſtome is traverſed by that plca, 4c, 
13 Jac. Com.Ban. Baker & Barks. 

The Plaintiff fays, that the D-fendant onght 
fo have incloſed, and did nat do it ſufhicicertly ; 
vide the pleadings, 22 liz, Dyer 355. pt, 32. 2nd 
taat which 15 not ſ{uihicicntly done 16, as if it we: 
not done at all, | Bb 4 | Co- 


(Cr mp l 
2 S693 )991 ah 


391 


_ b ny ” : OP 
EET —anedr En, OED = 


"v5 al FS, 
Biickimes 


Terant in 
tl, 


In ting 1 ſ 7 


4 PYOPTE RS 


Ought to | 
in-loſc and 
atd not. 


39% 
Coparce- 
BET 


Nothing 
IN,Arrcar. 


Releaſe. 


SCOUIN, 


tor leied, 
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' Connſance for dammage fealant, the other Gaid 

that they axe Coparceners3 this is good, 10& 
11 Eliz,, Dyer 280. pl, 15. for he 15 fc ized per 
my & per taut in all the Land, ard theretore can- 
not be a Treſpaſler. 

Nothing in arrear 2 good barr' , but no Stran- 
ger ſhall plead i it, Coke 9. part.20.A, vis, upon a 
diſtreſs for rent or {ervices.. 

rclcaſz of Actions perſonals and reals plead- 


ed in barr of the Avowry for a corrody grantcd 


with a difircfs, a good barry 27 Edw. 3. 1. 
Þ/ 13. for the ditircts is in the nature of an A- 
EL101. | 

When the Lord varjes from tie truth of the 
quantity of his ſervices by reaſon of ſcilio, rhere 
the Defendant cannot traverſe the ſcitin , Coreg 
part.33. A. Com. 94.6. Mantels caſe, for the Vail- 
ance dettroys not the fcitin. 

But if they diſter of the quantity by real n of 
ſeitin had, there the ſeitin is traverſable , Coke 
9. part.33.A. Buckzals we, G's Maitels 
caſc, 18 Ew, Avowry 217. tor the fcilin is the 
chief thing in queſtion. 

Not ſeiled: gencrally 15a good barr, = by this 
he ſhalt have no remedy of the Lord , Coke g. 
us 34.Þ. Buckna/s cafe, 22 Hea.6.3.4, 30 Hen. 

Avowry 15. but he {hall only retain the Ai- 


re ©, tor he ihall have dammages. 


Pat it the Lord avow and alledge {eitin by the 
hands of the Plaintiff or other perfon, the Plain- 
cit 4. never fciſed by his hands, Coke 9. 
part. 33. &. Bucknals caſe, 22 lien.6. 3. A. and 
enis 15 a ES, Eire, tor here is a good iflue ten- 
acre 
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Refplewin. 
The ſeifin is not traverſable , but for that only 
for which the Avowry 1s made, Coke 9 part.35,4, 
Buckuals calc, 26 Hen,v.1. pl. 1. unles ſeitin be 
alledped of a ſupcrivur ſervice, as it tenure be 
alledged per Homage, (calty” ard rent, and the 
Avowry is for rent, and fcilin fs -Iledg: d in al}, 
the ſcitia of the rent is only traverſable, Coke g. 
part. 34. 4. becauſe the Avowry is only tor ihe 
' renf. 
But if it be of Homape, Fealty, Rent, and E(- 


.cuage, and the | OT Yen yg 1 for Homage 3 2nd he 


alledgcth fcitin in all, there the f£itn of Efcuage 
is 'traverſable, bectufe this is feilin of all, C ” 
9, part.z4.4. bucknals caſe, 21 Edw. 3.52. 
Fad. 3. Avorory 193. 19 Edw, 2, Avowry 22.4. 
16 Edw,4. 11, pl. 11. {or Eſcuage includes all the 
rclt. 

Tenure by Homape, Fealty, or Eſcuape Or 
Suit of Court and other ſervices, and fceitin 15 


alleaged of all, he: may traverſe the ſeilin of 


Hom? 200 and Eſcuage, 2 Edw.3. 2 [. pt. 4, b cauſe 
they include the reſt. 


Not feiſcd within 40 years 152 good barr , 32 Noe | (cid 
1114 

6: YEars. 

1 


He, d. cap, 2, Coke 9. part. 56. Bucknals caſc 
T4El:z, Dyer 315. þl.1ot. forit is not likely: ; 


he had any right, there would have becn no teiin | 


in fo lovg time. 

But he that pleads this. , ought firſt to confels a 
tenure, to the intent that the Lord mzy have a 
Writ of Cuſtomss and Services, 15 Rich.2. 4vomw- 
ry 214. Cikeg. part.34.BÞ. Bucknals c2\c. It leems 
the pleading to doth implicdiy contigs a tenure, or 
at leaſt doth not deny it. 
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Replevin 


But this 15 no plea in an Avowry for rent upon 
a grant or reſcrvation by deed, becauſe the aced 


makes the Title, Coke 5. part. 65; A. Fojters calc, 


nd not the ſcitin. 
Or upona gitt in Tail , becauſe the commence- 
m:nt of the Ettate is within the time of memo= 


Ty, Coke BS. part 64. A. Foſters cale, 4 part. 11. 


A. Bevilis calc. 

Or it it be tor catual ( rvices. 25 homage, fealty, 
or to g0 to. war  bccaule bf rchance it may not 
happen within 40 years, Gor? 4. part. 40.11, be- 
gee” caſe, and ſo thre could be nv ititio of It. 

Soif the Lord r<lcafe to the Tenant fo long 25 


A | hath hcirs of his body, becauſe 4 may have 


heirs a long time-after, Coke 4. part.11.A.bevils 
caſe. | | 

So if Land be conveycd to a Major and Com- 
monality, which was hel by. homage and fcalty, 
which conveys this over ; this is no plea, becauſe 
the Major and Commonalty cannot do homage Or 
fealty, Coke 4. part. 11. A. Bevillscale ; for that 
muſt be done by on? lingle perfon , and not by a 


body politick conliliing of multitudes. 


Note, 1. The lfſue in tall hall avoid feifin by 
the hands of the Tenant in tail \ Cokeg, part. 34s 
A. Pucknalls calc, 54 Edw.3. 4 ſvowry 131. tor he 
comes in by the Donor. 

But this' is intended when the Tenantof the 
Lord makes a gift in Tail, the remainder in Fee 


\ for the FTenaat in tail thall himfclt avoid the en- 


croachment and fcilin made between by the Do- 

nor, becauſe he ought to thew the commencement 

ot the rcle rvation, Coho 8. part.65.A.Foſters calc, 
10, Pars, I0S.,:Li felas call 
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Replevin. 


2, Succeſſor of a Biſhop ſhall avoid liſin be- 
tween by the hands of the predeceſſor , Che g. 
fart. 34.4. for the predeceſſors a ſhall not bind 


D1im. 
3. Veray Tenant of he land.if He. pts deed 


and (1; w the contrarv, Coke 9.part 24.4 ro Hen, 
7.11. Nat. br. 163 © IC rats. y + Ed. 2 
Atqawry 201., 202. 4 avoid ſcilin. | 

4. Encroa {+ .t of ſeilin is not material, 


where is.n© ©- ure, Core 9. Þ3:t.'34.Þ, Frcknalls 
caſe; ior the t-nwe''s ihe proun of the ſcitin, 
s&.. Sucn (cifin hail be avoided, becauſe it was 
by cocrcion of diftrcls , CoRe £ 9. part.34.Þ. Buck- 
aslls caſe, 12 ng $447. pr 19, 5 Hen.6,18.pl:1, 
47 | Edw.3 [..S.: and no vohmeitiiyy ndr:d. 
it. 1s 1n X Fs nature of a chin ontaind by D Durcfs. 
6. It rent be payable at one day in a year. and 
the Lord encroacheth ſcilin upon two days of the 
year 3 this being involuntary, yet ſhall be avoided 
in an Avowry for this, . that they agrce in the 
Anvual ſum, Coke 9. part. 34. B, Bucknalls cafe 
vide 21 Edw.: 64+ þ!. 36, & fol.84. pl. 29.and the 


% 


-* 


593 


time is only in queſtion, and the Lord ts not I ffen- 


ed inthe rent. 

In an Avowry the teilin is traverſable, and not 
the tenure, Crooke 13 Hen. 7.31. Þ. tor without 
ſcitin the Avowry isnot ifluable. 

1+ When the Lord varics in aVOWing of the 
verity of the quantity of the ſervices by colour 
ot ſeilin, the tenure thall be traverſed , Coh2'g. 
FO 32.4; bucknals c:(2,. 10 Hen.'7. 11: pL.3 F; 
Com. 94. Mantels cafe , Crooke 13 Heir 7.51. Þ. 
1%. : h may ſay, that he hold; not by hs much 
rent, or fo many (crvices: 
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Replevin. 

But then the Tenant ought to confeſs the Te- 
nure in_ part, for he needs not traverſe all the 
tenure, as to fay. that he holds not of kim3 
but he may diſclaim or plead out of his fee, 
Cokeg. part. 35. A. Bucknals caſ:, 10 Hens. 6, 


9. pl. 20. 37 Hen.6.25. pl.13. 15 Rich,2, Avow- 


ry214. as fo part, 

But note 11 He.4, IC. pl. 22. the Tenant faid, 
that the Avowant did give tine Lordihip to 4 in 
fail, the remainderto B in tail, and thit A died 
without flue, B yet hving 3 there he necds not 
{uff-r 2 | Diſclaimer, or Þ! \-3d ou; of his fee, but 

there fol 7. pl. 40. he had judyment of the A- 
vouwry, and admitted good. | 

2. When tney 2gret in the qurniity of the. 
Se VICK, and vary inthe quanti:; of tre Land 
there the Plaintiff may Ve? abjque vec, that: 
he held moao & forma , or tay that he hed one 
Acre only, Coke 9. part. 35, Bb, Buckaals cafe, 
20 Hen.6.20, © 21. 

'And fo one miy avow feverally where it is a 
joynt Tenure, or tothe contrary, Coke 9. part.35, 
B. Bucknals caſe, 9 Hen. 6.26, pl. 24. 2 Edw. 3. 
34 þ4.19. 

But it he vary in thc quantity of the Land 
and of the Services, he' may not confeſs the Te- 
nure according, tothe verity of the caſe, but may 
traverſe modo &- forma, or {ay he held one only, 
Coke 9. part. 35. A, B. Buckuals caſe,5 Hen 5.4, 

3. When one dilirains for tealty, rent, and fait 
of Court, and alledges fcilin tn all, and avows for 
rent, the Tenant may. contcis that he held by 
fealty and reat, and plcad as to the rcnt-nothing 
arrcar, without that thithe hcld by fealtys rent, 


13.7 
and 


Replevin. 


and ſuit, #do & forma, as is allcdgcd, and zood 

and it EPOR Ifrue joyncd it be found , that he 
heid Ly icalty and-rent, and not ſuit,althcuph that 
the Avoviry be for rent . yer inforuch that the 
enLTe allcdpr.d y *11C Fe 2Wirt was. fravciicd 
and tound ag:1rft him. Ju Tgwenrt ihel; be given. 
agat ft the Ayowant, for in vain {þ alf he make. 
this traverlabic, and yet that hethoula have che 
return when it is found agaiu.it him, Coke 9, part. 


35, & 36. Pucknals caſe; 
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Tender of Homage ought to be to the pcrfon Tender. 


of the Lord, nbicunque fuerit infra regnum | 10- 
pter reverentian, # 46 lib.2. fol.80,.4, quere. 
for this may be prejudicial to the Tenant. 


Tudgment ; 


Tf the Plaintiff counts upon a Detainer , and- 


the Detendant appears and makes default, the 
- other ſhall have Judgment for dammagtes and 


coſts, and allo for the value of the Cattel, Nat. 


br.69.1. No. Lib. Titra. 610. C, Sed. 20, for by 
_ thedefault be confeſieth the tort; 

1. The Detendant faid that the place is ancient 
demeſn, &c. it the iflue be found for him the ! 
Plaintiff ſhall not have a return, 21 Edwp.3.7, 
pl, 18. 

2. If one juÞities for Services and makes no 
Avowry, he thall not have a return, though it 
be, found for Lim, 15 Edw. 4. 29. 5 Edw, 4. 6. 

34 Hen. 6. Avowry «47. ior there is dificrence be- 
ewixt Avowing and Juſtifyingz Avowing ſup- 
poſcth tenure, but Judlifying dot! 1 NOt. 


It 


t RitgorN0 bas 


h:ndg Null 
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If one make a Conuſance as Bailiff, hie that! 
have a return, No. Lib. Intra. 591.4. ſed.g. VIZ. 
for his Malicr. | 

3. Thc Plaintiff ina Recaption dies, the Lord 
ſhall have return, if another Writ be purchaſcd, 
I1 Hem.6. 14. pl.3. ; 

If the Plaintiff be Nonluited, the other hal! 
have a-return, Lib. Iatra. 570. D. ſed. 1,2. 17 
Eliz. Dyer 2$0. pl. 14.35: Hen, 6. 47« pl. 12. 
17 Hen.s. br. ſecond Deliverance 15. 22 Hen. 7. 
92. pl. 7. Crookez and this, although the other 
do make no Avowry, 16 He#.6. return of Cat- 
tel 1. 2 Hen. 5.6. tor the Nonſuit contcfſeth the 
Dittre(s weil raken, and fo tie Avowry is need- 
Itfs. 


But otherways he may abate the Writ, by 


' Pleading, 9 Hen. 6.4. pl. 10, 11 Hen.6.5.Þ. Dan- 


by, 35 Hens 0 AD. pt. ' 6 

Butif the Count abate, or if he count not of 
tie place of the'taking , yet he thall not have a 
return bciore an Avowry , 25 Hen. 6. 40, 
pl. x. becauſe that is but for want of good 
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pleading. and he may have jull cauſe of com- 


platnt » T3t LY Kanlanding for ought that IP FEATS to 
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73 Of Catici x. tor itis. grounded upon. a Title 
LANE WW. 

T he Detcndant 6 Cannot Claim A property in Ae- 

leg. SD) wes 4 YTCLUT ly becaits he OuUgnt to claim 


at the time thi Keptes, lucd-;:. 31. Hen, 0.12. 


£ 
fy . . - 
DFE-T.c-n bs OW it ie front 
Py $ 2 Li bY £ & &$4t . 


"—_ 
* : k bs +» } # | / = 
L- LY % k L k p z, 3 \ % 


The 


Replevin, 0455 Bw 
The Plaint is removed, arid it abates for default 
1e Sirname , there was a_refurn awarucd 
without an Avowry, 27 oe 6: 3: Þ/.' 35. i0r 
here 15 no Tight party complained of. | _—_— 

Repleg, againſt © and 1 pp pleaiis he took Ok £0 
then nor, D ju{ijfics in ry of CC; anc i4:und 
for him ; y«t he ſhall not have a return, 22 Hep, 
6.52. pl. 27. becauſe he juſtifies in the right of 
anothcr . who diſclaims the dilircis. 

T!;c Di tendant pleads property in another,and 
found lo ; there he ſhall have a return withoat 
an Avowry, for the Plaintiff had deliverance 
- without caul?, 39 Hez. 6.35. pl. 47. Priſott, be- 
Caiife the Cattel belonged to another. 

One avows for rent at two days, one whereof 
is not come, the Plaintiff is Nonſuited there 
{hall be a return in reſpect of the rent due tor 
one day, becauſc he is not meerly an Actor, per 

4 Juſtices againſt three. 
But Newton faid, he ovght to have feveral A- 
' VOWTIEE. SL; 

Atihe Common Law a rcturn irrepicvilable 7. 
was but when it was ftonnd againtt the Plaintiff, Return ir- 
by an iſlue tricd, 35 He:. 6, 5. pt, 24. Babbingion, » app 
for-then the mattct was 'Hly tried. 


wh PAT LON. 
It the: Defendant doth not anſwwcr to the A- Law 
6 Bod 


vowry, here the ES ſhall be irrcpleviſable, the Stan 
Lib; Iutra. PAY A, ef, 4. for he: thereby con L4W- 
j WH] : lo 


{cf{- th the ditte efs 
Return -1rrcpl-vilable attcr Fr efom 2, £ap.2 
Plat WPOHN Mut intkconds Deliverance, 2 Hen. 

$425. pl. 9: Lib, Intra, S 7.1 y, felt.a. F 

Upon a Nontvit tn Rep &. it ſhall not be, 
24 Ear <5 3% P22: 'f ive not after VG edict, 

6 Hen, 


4O. 


Repleuin. 
14 Her.7.6. pl.14. for he may have jalt caulc © 
complaint though he be Nonjuit ; but by the yer- 
dict it appears he had not. 

It the Plaintiff be Nonlſuitcd. in a Replevin: 
and after in a ſecond deliverance, there hall be a 
return irrepleviſable before Avowry 3 but quere, 
it he thall have damages before Avowry,, 10 
Eliz, Dyer 280, pl. 14. Itfcems he thall, for this 
double Nonſuit admits the taking lawtul. 

It the Plaintiff be Nonſuited when the Jury 
comes again and pives their vergiet, yet there 
ſhall not bea return irrepleviſable, 34 Her. 6.5. 
p1.14- 14 Hen. 7.6, pl. 14. forit may be he hath 
better evidence, which he then tailed of. 

The Plaintiff in Repleg. makes default at the 
Ni prius, they tall rot be irepleviſable,. be- 
Cute it 15 out of the Law, 3 He. 6.0. E.2 2.4. 

The Plaintiff in a Rept; my 15 Nonluited , ard a 
1cturn awarded, tc King demites, the pledges 
belag ver: +4 ome not; quere,it the return ſhall 
bc irrevlſcvifable, 1 Ede.” 7. PL.13; 

Or up0n a Rerurn awarded in {ccond delive- 
rance, 2 Ret.4.23 :pl.g. 2 


ſte. 
INI ju_gment apa in{t the Plaintiff. upon 
a Demurrer, 2 Hex. 4.23. pleg.14 Hen. 7.6.p1.14 
2, > Marie Dyer 1} 'L ple 77- &- 


Ur: oN 4 Demutrer upon a pleatothe Writ, and 


| jadgmen t tor the Dctcndant , they ſhall not be 
rc plcviſable, 34 Hen.6. 37. Þ. br, Repleg. 6. for 


tat {5 not upon the merits of the cauſe, 

Or upon iſſue tried, 2 2 Hen. 23. pl. 9. the 
Dcfendavt ina Repleg. pleads to the Writ, and 
fount by thc Jury fo, there thall be a return 1r- 
rcplcvifable » the contrary upon a Demurrer up- 

NJ 


Replevin. 
on a Writ or Conceffion, 34 Hen.6.3 37- B. br, Re- 


pleg.b. fora verdict 15 of 2 higher account than 
a Demurrer or Concethaon. 
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If the Plaintiff upon a ſecond D-liverance ſuf- 


fer the plea to be diſcuntinued , iticre it (hall be 
irreplevifable, 17 Hey. br. ſecond Deliverance ; 
for the Coart will not be troubled with SUits tO 
NO purpole. 

_ Note.that at this day dammages are given where 
the Plaintiff is Nonſuitc/ , or tound -22ioft him, 
or © therwitc barred in Conutance, Avorwry , 
Juitihcation, for Rents, Cuſtomes. or Servi = 
per 7 Hen, 8. cap.4. com, $2.Þ. Crokers caſe, 14 
Marie Dyer 141. pl.46. 19 Hen.S.il.pl.7, 

And for Jammage fealant,per21 OF 1, g. cap 19. 
2, & 3 Marie, Dyer 118. pl. 77. Marie, Dyer 
141. pl.46, 

But it it be for an Eſtray he ſhall not have dams= 
mages, | becauſe the Statut : extends not to it, 
Paſch. 34 Eliz. Bay. Regis, Rot, 292. and being 
pena): it thall not be expounded by <quity 

But at th? Common Law the Avowant ſhall 
not recover daramagcs., 25 Fea. 6. pl. 2. for it 
was thought enough tor him to have return of 
the dilirets. 

It one have a return irreplevitable upon a Non- 
ſit in ſecond deliverance, it is doubted whether 
he ſhall have dammages befor: Avowry, 11 Elisz. 
Dyer 280. pl.14. It ſeems he (hall, beczuſe there 
needs no Avowry. Ouere tarien , tor it appears 
79t to the Court, that he had cauſe to ciltrain. | 
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Houle. 
1. Court. Mill. 
23. Plaintift. Columbary. 
3. Dcfendant Tott. 
4 1 hiog., Garden. 
5. Writ. oe 4 Land. 
6. Procels. _ Ot 4 Meadow. 
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S. Barr. Wood. 
9. Judgment. j Park. 
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Fair or Market, 
Frank- foldage. 
leturnaBrevinm, 
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"Son. 

Daughter. 
Neece. 
Ward, 
Woman. 
Servant. 
Prentice. 

' Tenants. 
Priſoner. 
_Captive. 

C AbduGa, 


| 

| 

| Capta & fugata. 
| 

| 

| 


Reals 


Capta fugata & impar« 
cata, 
- 0 | Capta & interfecia, 
| b= < Diſftrifga, 
Fugata. 


Imparcata. 1 
| Interfedaa. F+ 


= 
50 
LI 
- 
as 
> 
(FW 
© 
= P þ 
i E Tſe. j 
Treſpaſs | Es CArreſtata. | 
is cithcT< = a Capta & arrejiata, 
by = | Capta & aſportata. 
> | Combulta. 
* ] | Conſumpta 
= | | Depaſta, 
= DI 5 Diſtrida, 
418 A ExtraGa, 
| S | Extrafta © afportata, 
| Falcata & aſportata, 
| F Fradta. 
Impedita. 
Submerſa.. 


Cc2  'ISucciſa & apirtoig. 
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-—-. " Mcnace. 
CE wo 
| — ! Upon the , Aftault. 
4.0 1 doing of I D2ttery. 
| = | wronp © i Wounding. Fine, 
'© * th. Body, | Imprifonment.\ Acquittance, 
by ws | Statute, 
| \ Imp ifonment C Obligation. 
till they make )Find Pledges, 
Releaſes 
Oath. | 
_ Lo22inſt a Goalcr for putting 
wn; | * ONS UPON ONCE. 
- 
= | Marlebridz vp. 2. For diftraining to come to 
= his "$8 
os | Ca Poe Averia ad loca incognita fugata de com. 
Y in com. Weſtm.1. cap.16. 1 & 2 Mar, cap.12 
5 | | cx<cihve diftrels. 
' f { Caps. Diſcs, extra fadum, WW eftm, 1.6ap.16, 
i +14 via Regia, 
F ia com. ſtvrato, 
Fl Ca ap.28, For 3 Succeſſor, of a thing taken in the 
i> ! time of his Predect the: | 
[ bi « VWeitm.1, Cap. 17- D:(ircls by a Baily not ſworn. 
2812 : Ed, 1. De malefadorivus in parcis & viva- 
v4 rIA.f3c 
Z faFdr.z.c:p6. For Executors De bows aſpor- 


tat 11 ita Teſtatoru. 

|'5 Kich.2,cap. 7» Entrie ubi non  datur per Le- 

gem, 

S Hi24.6,c2p.9, Forcihle entry. 

1 2 Marie, For (cycring a Difkre(s taken at 
One tice 

s | _ Frefpabs. 


2 erat wuarmionz» * dens. 
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T reſpais. 


In what Court Treſp3(s lies. 
N the County Court 3 but then it ſhall not a y County 
| vie armis, Nat br.85.G ncither againfi the Court» 
P2ace, becauſe the Sheriff cannot determine i it; 
Regiſt, 92. 4. for that Colvit is not to imcddle 
with criminal matters. 
Note, Regiſt. ortg. 111. 6, Treſp2ſs tncge, Note. 
thall not be (ucd in any Court but the K ngs, 
before his Jultices, it otherways a Sapſedes 
ſhall be awarded, Cake 8. part. 120, A. tor he 1s 
the prop-r Judge of fuch matters, as the chick 
conf. rvator of the Peace. 
In th. Mar'h:If-y. if the party be of the Hove Marſhal- 
ſhold, Treſp:fs !i:s; but then it ſhall fay vi & are [Ey- 
mis, for battery or carrying away of goods, and 
no other cauf*s, Coke 10. part. 72, A. which in- 
. Geed are rather civil than criminal cauſcs, 
For tit thall not be Ru we clauſum fregit, Coke 
10.part.76.A. which is of a highcr nat are, and 
may concern title of Land, | 
Ic lies in Chancery for one privil: deed tNere, Chancery, 
Regiſt.orig.104.A. No Lib. Iatra. 678.B, ſeT, 20, 
in reſpect of his attendance r: quires there,” 
Acad there (hall be an 41:5. 9c, Repilt, 104, 4: 
It ities in Com. ban. or Ban.Reprs, Nat.br, $6.G, Conn. Bas, 
for theſe are high Courts o: i= <cord, Regis. 
C2 ! 


7 


1406 


Ancient 


_ Treſpaſs. 
If Treſpaſs be brought in the Court of the 


Demean, King, where the reality ſhall come in debate, An- 


cient Demean is a good plea, becauſe the Title 
ought tobe tricd there , Coke 5. part. I05. as In 
treſpaſs for Trees, where the Defcndant claims 
Franktenement in the land where the Trees 
grew, 6 Hen.4..1, pl. 6. otherwiſe it is no plea, 
46 Edw.3.1.pl.2. becauſe the Action is perſona], 


Which may be any where ſued. 


Note 


In Treſpaſs for a Pigeon-houſc with Pigeons, 
itis no plea, 47 Edw. 3. 22. pl. 54. viz. Ancient 
demeſn, becauſe the Action is chicfly in reſpedt of 
the Pigeons. = | 

Soin Treſpaſs upon the Caſe, 5 Rich. 2. cap. 7. 
becauſe dammages are only to be recovered, 21 
Edw, 4.3. 2 Hen. 7.17. pl.1. 47 Edw. 3.22. pl, 
$4. 46 Edw.3.1..pl. 2. which are perſonal. 

And note, none may plead this, but the Ter- 
tenant of the Land in Ancient dem:fn, 2 Hen.7, 
17.pl. 1. and that in refp<& of his fervice to be 
done to the Lord there. 

Treſpaſs in the Five Ports, the Writ is, Dzlects 
& fideli ſus W. Conſtabular. Caſtri ſu: de D. & 
Cuſtodi quinque Portuum ſuor. ſalutem. Mandamus 
vobs quod Audita querela A. de quadam tranſpy. 
eidem A, per B. qui eft de libertate 'Portuum pre- 
did. illat. ut diciterr, auditiſque bine & inde ea- 
rum rationibus, eidem A, facias exhibert celeris 
Juſtitie complementum, prout de jure & ſecundum 
legem , & conſuttudinem portumm predid. fuerit 
faciend, ne clamor ad nos inde perventat iteratus, 
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Who 


Treſpaſs. 


Who ſhall have Treſpaſs. 


Note, that he that taketo only the proht of 
the ſoil of anothers Lino, ſhall not have a Tref- 
paſs Duare clauſum fregit, 15 Hen. 7, 14 Hen. 8. 
becauſe he hath no intereſt in the {911, | 

He that hath certain Acres of land a#urzatim, 
ſhall have Treſpaſs, for he hath a term in thoſe 
Acres of iand. 

An Adminiſtrator ſhall have Trdvab for goods Admini- 
of the Intcitates taken out of the poſſ. ſſhon of firator. 
tne Admi iniliraitor, Regiſt. orig. 94, A. 22 Faw. As 
120, pl. 32. the Count, L:b.Iatra.649.D.Sed.1, i 
for he hath a property in them ratione Admini- 4 
ftrationis. | 

An Adminiſtrator {hall have Trefpais for goods 
taken out of the pofſcthon of the Inteitate , in 
reſpedt of his intercit in them, Nat, b:. 92. A. 
14 Hen, 7. 13. Tremaile, the Count, Lib, Intra. 
640. A Sed.1. 

An Executor ſhall have it, per the Stat. of 4. 
Edw. 3 .cap-6 and tne Statute of 31 Eaw. 3. Hives 
the ſame remedy to an Adminiſtrator ; but this 
is by the cquity. of the Statute, 4 Ev, 3. cap. 7. 
Crooke 24 Hen.7.101.Þ. pl. 2. 

An Adminiſtrator {hall have an Adcion of admini. 

Treſpais before the Adminiltrstion committ-d firacor. 
to him 3 but not againit him that Juilihes under ' 
the Ordinary, for he was Adminiſtrator pro WI 
tempore, 18 Hen.6.22.p/.7. 36 Hea, 6.8, 4 P, cifot, H 
Regiſter Original 102.b, thatts, for goods taken | | 
before the Adminiſtration Sranted, ie 110 


ay" 
KExC« UttOTs | I; 


C64 But 


Allen. 


Husband 
2nd wife, 


Freſpaſe. 


But if the Adminiſtration be committed by 
wora to A, who 1c'is goods to B, and dies, and 


the FOTO RIS: 3S CON mitted oC; qAere, it 


C ſhal) have Treſpaſs tor the goods fold: : kr ferms 
nor, tor 4 had authority, as it ſcems, tolel]. . 
An aii-n Friend ſhall have all Actions perſo- 


al>, 6 He#. $. Dyer. pl. 8. Coke 9, part. 17. Ac 


ratione commor ati by the Law of Nations, which 
the Common Law maintains. 

* But an alicn Enemy ſhall have no Action, 6 
Hen. 8, Dver 2. pl. 8. Coke 7-part. 17,A. 14 Hen, 
8.4. tor it is not reaſon, that he chat withes 1! 
to the Nation where he lives, thould have the pro- 
tection of their Laws. 

 Husband and wife Executrix to B joyn in 


"Treſpaſs for taking the Goods durin ig coverture, 


21 Edw.4.5, per Littleton, and good, in relpedt of 
the Husbands intereſt in right ot his wite, viz.in 
taking her goods. 

In a Treſpaſs done to the wite ſole, who takes 
a Husband, they ſhall have Treſpaſs i in both their 
names, Nar.br. $7.H. Regiſt. orig. 95, A. for the 
dammages do concern the Hachand = 1 Hex.6.30. 


1. 16. Lib.Intr.6.50,C. Sed. 3. and the Count . 


{hill be boyz @& catalla of the wite, 7 Hen. 7. 2. 
vide 14 Filiz, Ter 305. pl. 59. the Count, Lib. 
Titra.630.C.S Sed.3 - 

Husband and w: 7 may joyn in TION. for the 
beating of the wife, 45 Edw.3.3. pl. 5. 22 Aſſize 
#9, & 87. Regiſt. bk B. Lb. ; ly 0-668, 
EC Sell 4.. for He is damniticd by 1t, as well as his 
wite. viz, by lofing his labour and ſociety; 


TN 
© 
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Treſpaſs. 
So for impritonment of the W ife, Coke 5. part 


59. A. Fojters caſe ', the fame reaſon. 
But if they joyn for battery of both, this a- 


bates for the biitery of the Husband, 9 Edw. þ+* 


54.3 Edw. 3, brev.737. For the battery ot the 
Husband is not the battery of the Wite 3 and {o 
as to that, ſhe hath no cauſe of Aſtion, 

And it they brought a Trefpats tor beating and 
taking away of Govds during the coverture, the 
Writ ſhall ſay de bois vi the Husband 5 tor the 
Wite cannot hive a property during the Coverture, 
Regiſt. orig. 105. Þ,. 

And it the Husband and Wile are bcaten, , they 
ſhall have ſeveral Actions, Regiſt. rig. TOS. in the 
Note,quia traxſpreſſio perſonali ougint to be brought 
only by the pcafon injured. 

Treſpaſs quare 45mum ſuam fregit ff mareminn; 
inde aſportavit, ec, being; the houſe of the Wife, 
15 good by the Husband alone. becaule he m2 y pull 
it down and tcll it, 43 Edw. 3.16.pl. 15 & > fol 
26.pl.-6-.-It ſcems ſo, bieaaſe ne cannot be 
ined for it during the coverture. 

So for entring and chating and Carrying 2- 
way of the Deer in a Park, although the Wite 
had a joint Eftate with her Husband, yet it is 
a perſonal thing 1n the Flus>2nd 43 Edw.; -—»; 


pt. 23 - 
So for Decds concerning the Lind of the Wite, 
8 Hey.5. g.pl.13.For Deeds arc Chartc 's,though 


they concern the Realty. 

So in treſpaſs upon the Statute of 5 Richard 2. 
cap, 7. becaule he only ſhall have dammag:s, 36 
Hen. 6.3. pl.g. 4- "ug 4:13. it .he recover. 
$0 for taking away of his Wite and his Gone, 


A irs 
Vas! 
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Nota. 


Chaplain 
of a Chap. 
-pel: 


Commo- 
ner. 


He that 
hath not 
toil, 


Treſpaſs. 


Nat. br. 89. O. 14. Hen. 6.2. pl. 11. 6 Edw. 3 
200. pl. 2. 43 Edw. 3. 23- pl, 15. 44 Aſize o 
13. Regiſt. orig, 97. A. tor this is given by Weſtm, 
1.-c4Þ- 12... Weſtm. 2, cap. 34. It ſeems this 
Statute! was but in affirmance of the. Coinmon 
Law. 

© 44nd) breve fertur ab aliquibis ad libernm te- 
nemeutum annexis flat in nomine ainborum, fed 
fr fit de rebus libero tenemento nn annexis 14 19- 
mine viri tantum , fed h fit de domo fraca fit 11 
HOomine MOT@R, fed alii Clerici dicant quod flat 
1 AOMRIne viri rantum, Regpir. r7g. 1.00, b. This 
is when erefpals i5 br ought concerning, Houſe and 
Lands of the Wite being covert. 

Vide tame1 in mnomine ambirum 1e clauſy frac! 
& bane, &c. Lib, iatra. 640. B. ſed. 4. & fol. 
662. D. ſed. 21 Ricy..2.brev. 033. < 

The Kinz collates , ind the Sheriff puts him 
in who is collated, he hall have 'trcfpaſs, Nat. 
br.:37:D.-it the Treſpaſs be. done alter he be 
put in. 

A Commaner ſhall not have T reipais for any 
thing in the Land, vis. the foil of a Common, 
4 Fen, 7,.3.15 Hen-7. 13. 04.1.0 fot. 12. pl. 
23. For i hath only an interc{t in the Herbege, 
9D. tamon,” 

A l:tsLinltoB, for toſyw, and 4 to have 
the Moiccy of thz-Corn, yet BÞ cannot have tref- 
pals LBuare clauſum fregit agzinlt him for walt- 
ing of the Corn, for he hath interelt in the whole 
Crop, FE; 30  Eliz.- Hire. vertus: Oakdey. 
And although this ws not plicaded 1n abatement, 
yet the ſocial x matter b:ionp ed the Plaintif 
ſhall nor hive julia mat, bovine it appzars to 

the 


Treſpaſs. 


the Court they cannot be disjoined to have an aci- 
on in ſuch form. For they are upon the matter 
joint-tenants of the Land. 

He to whofe uſe, ſhall not have Treſpaſs in 
his own name, but in the name of the Feoffees, 
Crooke 17 Hen. 7.-41. pl. 2. For the Eſiate in 
Law 1s in them. 

A Copy-holder ſhall have treſpaſs for the break- 
ing bis Cloſe, and cutting his Trees, 2 Hen. 8. 4. 
12. Coke 4. part. 21. B. No. Lib. intra. 644.C. 
ſed. 3. the pleadings. For he hath an intercit in 
both to ſome purpoſes. 

He ſhall have it againſt the Lord , 20 Edw. 3. 
$0. Coke 4 part. 22; 4; For the Lord in this 
reſpeQF is in no better condition than a (iran- 
cr. 

Difſeiſce ſhall have Treipzſs for the mean pro- 
fits, and ail other things after his re- Entry , Cor? 
11. part. $1. A. Liffords cale. 5 Hen. 4.13. pl. 
Ig. Geaſcoigne, 37 H. 6.7: pl.13. but not be 
fore, becauſe then he had no intereti in the Land, 
but a bare right. 

But before his entry . he ſhall not have Trc- 
paſs, 32 Hen. 6. 32:4. 38 Hen, 6. 28. A. For- 
zeſcue, viz, againſt one that centred before he 
was Giſſeiſed, | 

Unleſs in caſe of neciſfity, as Tcrart for the 
Life of another is oifleized, and he for whole 
life he hath it, dics, or Tenant for years is Outed, 
and the years expire, they ſhall have Treſpaſs 2- 
fore the entry, and recover the mean profits, 35 
Hex. 6, 28.B. Where there 15a neceftity, the Law 
_ doth give way to uſual things rather than there 

ſhould be a failure of Ju Rice. ; 
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He to 
whoſe u{e, 


Copy-hol- - 
der. 


Diſſetſec. 
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Exccutore 


Treſpaſs. 


An Executor ſhall haye Treſpaſs for Goods 
taken out of the poſſcthion of the Tettator, Nat. 
Br. 87. E. Regift. 98 A. in reſpect ot his interck 
by T4 Exccutorthip. 

Avd the Writ ſhall not ſay a4 grave damnum 
aeque it retardatioaem executionis teſtaments, he- 
gift, orig. 98. A. the Count, Lib. zntra. 640. 
A. fed. 2: 

But rhie was. given by the Stat. of 4 Edy. 2. 
cap. 6.144 Hen.7,13- 

An at this day an Executor of an Executor 
ſh2il 1.ave ſuch an Action, Repiit, gs. A. the rule 
ther: 3 it fecms upon the equity of the former 
Statute. 

But he thoald not have had 1t before, 25 Ew, 
3. viz at the Common Law. cap. 5» Com. 290. 

A. Chapmans caſe. 

But an Executror ſhall not have ſuch Attinn 


| Declauſo fradto, 1x Hen. 4. 3. pl. 8. 4 aw. 4. 


8. A. Cateſby, vis. in vite Teſtat14s 3 ros this 
15 not within the Statute. 

Neque de Arboribus ſucciſis tempare Teſtatorir, 
18 Edw. 4.16. A. Pigott. Nor this, and fo both 
are Iett ar che Common Law. 

An Ex cutor ſhall not have Treſpaſs before 
probate of the Will, unleſs it be for a ting taken 
out of his own poſlcilion , Com. 281. Q. ratio- 
nem differentie. 

One Executor ſhall have Treſpaſs for a thing 
taken out of his poſicthon, with his companion 
42 Edw. 3.26. pl.12. 2 Rich. 2, Exccutor 75- 
For Executors are but as one pcrfon in Law, or 


_ he may bring it alone. 


Treſpaſs. ry 
But the 19 Hen. 6. 65. to the FORT 9, 
Exccutor (hall hive Treſpaſs ge bur Teltatoris 
alportatis in cuit-dia ſua exten, hectt. urig. g4., 
A. 2 Hen, 7:--15-: 6 Edw., 4. 1. and vwwd tor 
they are accounted the Tc tors. though to be 
dilpriza ot by the Exc<cutor in performance of the 
WH 
_ A. takes Adminiſtration + hs (oods of B, 
C proves a Will, by which ne. was. made Exe- 
cutor » and brought Tri-ſpais againit 4 for che 
Goods, it lics, although rhe Adminiliration was 
not repealed 3 tor the Adminiſtration was void 
from the beginnivg , Mich. 12, Jac. Ban, Regis, 
Fiſher & Toung, becauie there was a Will made. 
An Exccutor ſhall have Treſpaſs ag2inii the 
Leffor which outs him, duiing th: Term, Regiſt. 
orig. 102, B, if he have a Lealc parol. 2, if by 
Deeds, whether he ought not to bring an Action 
of Recovery. 
If the Leffor outs the granny of the Leſſee, 
the Writ ſhall be Summon, per bonos ſummonit, 
&c. but if he outs him, and takes the Goods of 
the Lefſor within the Land, the Writ ſhill be 
pore per vad. &c. Regiſt. ris. 192. B. in the Note, 
and this is in cefpect « of the Cammag.s he 1s toan- 
{wer for tal king the G: "ds. 
Treipz{ lict' by a Goaler 2gainft on: that takes Goaler, 
a prifoncr from him or the Gaoler 15 {iable tor 
the perſon 5 buts £906 vas theft he 15 not Goaler, 
becauſe it is; the ground of tne Attion, - 4 Euw. 
4.6: 8.7.67 fol. ous pi. a 
Church- wardens that ; Eref or is for tÞ* Church- 
Goods 0) the Church an i tiicir Os Or 10 wardens, 
the time of thor Pregyolhiors Nat br, 91. K. 
6 tam, 
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Heir 
Raviſh- 


INN 


Treſpaſs. 


8 Edw. 4.6. pl. 5. 12 Hen. 7.27. pl. 7. 11 Hes, 
4.12.8 Heg.5.4. 37 Hen. 6. 30. 10 Hen. 7.9, 
ple. For they are intrulied with them to the uſe 
of the Pariſhioners. 

But they ſhall count ad damnum parochiano- 


rum, 8 Edw. 4. 6. pl. 12 Hen. J.27.pl. 7. Far 


the Goods are the Pariſhioners, and the Church- 
warden is intereſted in their right, and is account- 
abie unto them. | 

But a good plca that he is not Churchwarden, 


4 Edw. 4.7.4. For that deſtroys the ſuppoſal 


of the Writ. 

But 19 Hen. 6.:66. ſays; that it is not good 
for Goods in the time of their Predeceſſors. Q. 
yet the Law ſeems to be otherwile , elſe the pa- 
riſhioners might be damniticd, 

Trcſpaſs tor making a Grant of Rent in fee ta- 
ken to the uſe of the Parochians , Lib. intra. 7. 
HALL 

Every Anceſtor male or female , ſhall have 
Tr. ſpaſs for raviſhing of his .or her Heir appa- 
rent againſt a ſtranger, but not againſt the Gar- 
dein in Chivalry, unlcſs the Fathcr only, Coke. 3, 
part.28. B. Katcl:iffs caſe, Nat, br. 143. R. 30. 
Edw. 6. pl. 7. fol. 16. pl. 19. Regiſt, orig. 98. 
B.# 99. 4. and the Mother 3 for the education 
of the Heir doth properly bclonz to the Father 
and Mother, 

A man ſhall have Treſpaſs for his Son agl1 
Heir, Diughtcr and Heir 1aken away , Nat, br: 
98. H. 29 Aſize 35, 21 Hen. 6.14. ple 29. 12 
Hen. 4.16. pl. g. 3 Edw. 4.12, B, Danby. For 
it is an injury to the Parents 40 loſe the comkort 
&f the Citld, cipecially the eIdelt. 


And 


Treſpaſe 


And this of what age ſocver his Son be, 32 


Edw, 3. Gard. 32. though the daminage' may be. 


oreater or lefs in regard of the Age. 

A Grantee of Herbage of Land ſhall have Tref- 
pals, quare clauſum fregit tor the Graſs, but not 
for thc other profits of the Land, as Fruit-trees, 


and the like, 11 Eliz, Dyer, 285 pl. 40.3 Hen. 


I6." 13: 4.5; Hen. 7. 10. Þ.. For [he hack NO- 
thing but the Herbage granted unto him. | 

The Heir {ha]] have Tretpaſs for taking of a 
Deed concerning Land to him deſcended, and it 
is good, although he doth not ſay, /criptum ſuum, 
becauſe of neccility it muti belong to him, I Edw. 
3.16, pb. 12. For! it goes along with the inhert- 
tance. 


But not againli an Executor that takerk a Box. 


with Dceds. 1. Becauſe the Box appertaineth 
to him. 2. He had not knowledge what was in 
the Box. 3. The Heir hath othcr remedy a- 
gainlt him, ſcilicet a Detinue, 43 Edw, 3.24. pl. 
3. becauſe the Box and Deeds come to himin a 


lawful way, though he cannot juliitie the detain= 


=y 
SO 


Bur i It lies apainſt an EXCCucor for taking away 
3 Furnace. fixed, or Fatts fixed tothe F ree-hold, 
or. Palcs fattned, Windows, Doors . E.v ences 
looſe, 21 Hex. 7,26. pl. q. ' becauſe cl h-y all oc» 
Jorg to the Free-hold as part of it. 

it lics for an Heir againti an F KrEVten ny a- 
King rithes ONvVN: of 3 Pond, Mic, 36 £ tt . Dans 
Feepiy. Not. WAY Pariett?t Ve ofa (Gr Ys © ot 11S 
p!, 60. For they belong tothe foil, 27%. the Land 
govercd with Water which makes the Pond, 


Io 
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Grantee, 


Heir, 


Lellor. 


Leilce, 


" Fa. 
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ly.hvo 


Treſpaſs. 
So for Deer or Pigeons , vide Afſize 27. pt. 


29. but not tame Deer or tame Pigeons 3 the one 


is aS It were an Inheritance, the other a Chattel. 
The Leſſor excepts the Trees, he ſhall have 


Treſpaſs gquare cluuſum fregit , 14 Hen. 8.1. 28 


Hen. 8. Dyer. 19. pl. 48. 46 Ed. 3.22. Þ1--2 
Coke BS. part. 63. A. Swaynes caſe, againſf Fo 
Leffor, if he cut them downs 

A Leffor at Will ſhall not have Treſpaſs, al- 
though he determines his Will , until he cnters, 
Crooke 3, Hen. 8.163. pl. 4. For bctore he hath 


no Fitle. 


A enters vpon Tenant at Will, and ſubverts | 
the foil, he tral have one Action, "und the Lef- 
Sor another, 19 He. 6.45. pl. 94. fo' of a Copy- 
holder and Lord, 2 Hen 4. i2, Coke 4. part. 31: 
A, For as they arc hoc daminihed, fo 1t 15 reaſon 
thcy. thould both have recompence.- _ | 

Leffze cuts Trees to the intent to- repair, the 
Leſſor takes them, the Leſſee ſhall have Tret- 
pals, 44 E4w. 3. 44. :for the dammage done him 
in cauting him to loſe his labour in cutting ot 
them. | 

A Riranger cats Trees, the Leſſze hall have 
Trctp:ls, and thail recover treble dammages, Dofl, 
& S144, 34. A. 23 Hen. 8. Br. waſt. 138. 44 
Hen.S.20, becauſe the Leflor ſhall recover fo 
much of. the Leflce inreſpet of the Waſte. 

But if whe Letlor dies, the Leflee thall reco- 
ver bat Angle dammages, 44 Edw, 3. 26, Crooke 
3 Hen 8, 163, pl. 4. becauſe no more {hall be re- 
CN. red aganl} him by the Helr. 

'Þ lt | © Servant be beat, the Maſter ſhall have 
Freſpals,” Nat: br, 91:1, Regiſt, orig, 102.4 

Ss Hex. 


T1 'c f pa}. a 
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3 Hen. 6,28. 19 Hen. 6. 35. pl. 73. although 


he be but a ſervartat will, 21 Hex. 6.9. 4, New- 
tou, vide11 Hen, 4.2.2. Fox the beating of the 


Servant is a dammage to the Matter, and the Ser- 


_ vant may allo have this Action, 

2. For taking away his Apprentice, Nat. br. 
91.1. 8 Hex.6.28. 21 Hen.6,31. pl, 15, where- 
by ng loſeth his ſervice. 

The Lord of a Villain (hall have Treſpaſs, 
22 Hen.'s, 30.32, for taking away his Villain, 
or beating him, as it ſeems. 

The Ordinary (hall have it for a cling taken 
out ot his poſſciſon, Nat. br. 91. M.18 Hen. 6. 
23. 7 Hen, 4. 18--pl. 22. 11 Hen.7. 12.17 Edw. 
2. brev. $22. as Ordinary, tor he hatha kind of 
vroperty in it. But not for a thing which was 
not in his poſſfſion, Nat. br, 92. A. Coke 9. part 
39. 4A, Henſloes cafe, 7 Hen, 4.19. pl. 22. For 
che Law takes no notice of his right without a 
poſſcihion. 

A Parſon ſhall have Treſpaſs for Tithes taken 
alter ſeverance of the 9 parts , 10 Hey. 4. 2. pl. 
2. Gaſcoign, 21 Hen. 7,27. pl. 5. before any 
feifure, becauſe it is certain by the feverance what 
was his, and the Law caſts the poſſction and pro- 
perty upon him, Com. 281. 4. Foxes cafe. 

- But not of a Mortuary beiore {cifure, Com.28r, 
A. 10. Hen. 4.1. but there is but a bare cuttoma« 
iy right. | 

A Parſon or Vicar ſhall have Treſpaſs for the 
Walls or Glafs of the Church, or Grafs or ee 
in the Church-yard, &c. or Glebe-Land, 

Hen 4. 12. pl.25. 8 Hen. 6.5. pl. 20. 11 = 
6:4. B, Danby. ©. For the Church b<longs 


Ordinary, 


Parſon. 


BD & [$ 


"_—_ 
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Treſpaſs. - 
to the Pariſhioners, and the Chancel to the Par- 
fon, yet the free-hold of the Church is in the 


Parton. | 


Parſon imparſonee (hall have Treſpaſs againſt 
any that 1s admitted and inducted into the faid 


Church, it he intermeddle with the Glebe or 


Frotected? 


pericn: 


Note. 


Tythcs,Com, 500. B. 35 Hen.6, 24.39 Hen.6,21. 
& 27. becaule they belong unto him. 

He that hath a protcdaion Royal , ſhall have 
Tretpaſs againſt him that takes his Goods, Nat. br, 
32. b. though it not protccted , he might take 
them 3 for during the protection, he is nOt to be 
moleficd, and fo hath wrong done him. 

It one hath the poſicion of a thing, he ſhall 
maintain an Action againfi him that hath no right, 
Cem.546. A. whethcr his poſicſſion be lawful os 
not. 

But note, that upon a poſicfhon in Law only 
he ſhall not have Trefpats, 22 Hen. 6. 49. 5. 
but it muli be an actual poſic{lion, tor that is vi- 
ible and notorious, and the other 1s not fo, but 
may be diſputable. 

But if A gives Goods to B, B ſhall have Trci- 
p15 bulore poſi. thon, for he hath the property 
n Law in them, -2 Edw. 4. 25. per 2 Juſtices, 
Cvre3. part, 26, 27. Butler & Baker, and pro- 
pcrty in Law is made then a poſicthon in, 
Law. 

Ina Trcfpaſs brought it was found by office, 
tharanother was Tenant, and that it c{chcated 
to (he King, this ſhall abate. the Writ as to thc 
chings upon the Land, Com. 468. B. Nichols caſc, 


4.» $* 4 


G.Y4% 6: Af I9 Edrw. 4+ © þ!. I 'IY cue eh [3nd 


Was ic Kings, and not the Plaintitts, 


He 


Treſpaſs. 
He thatenters upon the poſſeſſion of the King, 
{hall not gain poſlcfiion, cheretore he ſhall not 
have Treſpaſs, Com. 546. A. Paramors caſe. 2 
Hen. 4. 7. pl. 29. For nothing can paſs out of 
the Crown but by matter of Record. 
._ Or upona Farmer of the King, 2 Hen. 4. 7. 
 p1. 29. For he is in upon the Kings right, and 
the prejudice done unto him, is done unto the 
King immediately. 

But againtt him that outs the Farmer, the 
King thal! _ Treſpaſs, Com. 546. A. Para- 
. mors cale, ©, whether the Farmer may not alſo 
have Treſpaſs. 

The King ſhall have Trenas; Nat. Br. go. I, 
Regiſt. orig. 99. A. 

And in this cafe the party cannot make tine, 
becauſe the dammages are to the King kimtclf, 
. Io Hen, 4.3. pl.7. and the fine ſhall be inclu- 
_ ded in the dammiges. ©. tamen, For it fecms 
he ſhall make fine. : 

But for Treſpaſs in the Kings Lands there uſes 
co bean information in the Exch:quer, Nat. br. 
90, I, This is not by way of Englith Bill, bat on 
the Pleas fide. _ Q. if it may not be by an En- 
 gliſh Bill. 


419 


Kings 


And in fach caſe the idement 5 ts, that tne Pars _ 
ty (hall be removed and put out of poſl.fdion, al- 


though that it be but a perfonal Suit, and the re- 
moval thall be by Writ formed in the cafe, di- 
rected to the Sheriff. Com. 561. B. This Judg- 
ment is by way of Decree 3 ergo on the Pleas 
f1de. 

But che King may have 4 Treſpaſs auare clat- 


jun « ſreg/#, 1 Nat. br. 90, b i he will. 


- 
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«Queen. 'The Queen (hall have Tretpaſs without the 


Kivg, Nat: By, 101. for Lands belonging to her 
Revenue, and ſhe is not in the nature of another 
Feme covert. 

Reculant, 
Action of Treſpaſs for as many Hereditaments as 
are not ſeiſed into the Rings hants, 3 Jac. cap. F, 
For ſuch as are feifed concern not the Recu-* 
{lant, 

Biſhop, A Biſhop all not haye an Action of Tre(- 
paſs for a Treſpaſs made in a vacancy of the 
Biſhoprick, 39 Edw. 3. 12. pl. 18. 18 Edw. 2. 
Treſpaſs 237. For that could not concern him, 
but the Guardian ot the Spiritualties , as it 
\ecms, 

Vide tamen Regiſt. 101. A Writ formed | in hich 
caſe for the ſucceeding Bithop. Ergo. Q. 

Maſter of A Malicr of an Hoſpital (hall have an Action 

an Hoſpi- of Treſpats tor a thing done in the time of his 

tl, Predeciffor 3 for the dammage redounds to the 
Houſe,Nat. br.89.G. Regiſt,orig. 196. B. the Writ 
thcre, And by the. fame realon why may not the 

— Biſhop tor a Treſpals done in the Vacancy ? 

oa # Tcnant at Will ſhall have Treſpaſs againſt a 

_ Stranger, 19 Heu. 6. 45. pl. 04. 12 Edw. 4.8. 
pl.20, 35 Hen. 6.5. p!, 7. For he hatha Title 
againtt him. | 

For cntrivg his Cloſe , and burning his Hay, 
35 Hen. 6.5. pl. 7. | 

Copy-hol- Copy-houider fb3ll have Treſpaſs, Coke 4. 

der, TOs 24..4. 2 Fen. q.12. 1.49. Coke. 4. part. 
4.2 ”B. & 23. Þ. and this bctore his admiilion, 
per Ikon, z tor his admithon 1s but a Ceremony, 
yct cſcntial to His Eltate, 

Tcnants 


Recuſancy ſhall be pleaded in diſability t toſue an 
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Tenants in Comman join in Treipals touching Tenant F 
their Tenancics, Littleton, ſe, 315, 18 Hen 6, common. | 
5. 14 Hen. 6.9. pl.3S. i2 Hen. 6. 4. pl. 11. 45 
Pay 3.13. $ Hen. 4.1. 14 Hen. 4.31. 43 Edw. 
2.24. pl.3; 22 Hzn.6, 12. in reſpe& of their 
common and undivided interetts. 
But if one diss, the other ſhall have an Acion 
for all the Treſpaſs, 43 Edw. 3. 24. pl. 3. For 
it ſurvives with the Land. 
They ought to join in Treſpaſs, 5 Rich. 2 . cap. 
7- 34 Hen, 6.32. pl. 16. 4 Edw. 4.18. 21 Hey. 
7. 22, becauſe it concerns them both i in common 
and undividedly. 
Note , For bittery they ſhall not join, Reg. ®# 
orig. 105. B. For that is a difiin& Treſpals; for 
the beating of one is not the beating of the 
other, 
A had Male Sirne” B Female, wnich having 
young ones, for the young ones they [hall join, 
it they be taken 2way, becauſe they are Tenants 
in Common, Coke. 7. part-17. A. 2 Rich. 3.15, 
16, of the Swans and the yOung ones, 


One Tenanant in common thall not have Tref- 
paſs de boats afportatis , ag2intt his companion 
that takes them, Lib. Tutik, BYE B. ſed. 3. be- 
cauſe he hath an iatercli in them. 

Tenant for anothers Lite is diſfciſed , he for Tenane 
whoſe life he held dies, Tenant for anothers Lite for ano- 
(hall have Treſpaſs without re-entry, becauſe the 05 ie- 
At of God thall not Pres him, 19 Hex. 6. 

28. B. Aſcough. Coke 5, part. 41. Kniets caſe. 


Dd 3 Tenant 


F 


ALL 
7 nant at 


OQutlawed, 


21 dir n- 
ſtrator. 


A &l CC- 
INCBL. - 


$ lieti, 


Treſpaſs. 
Tenant at fuffzrance hail not have Treſpaſs. 
lufferance. Crook. 17 Hen, 7. 47. 4. for the fecbleneſs and 


uncertainty of his Etftate. 

If a man be outlawed or attainted in Treſpaſs 
or Felony, and pardoned, he that have Trcſpals 
for Treſpals done to his perſon before the pardon, 
29 Aſeize pl,63. No.Lib. intra, 248, A, 30 Faw. 
3.4 pl. 15, For by the pardon he is madg red 


24 caria, and rcfiored tothe priv iledge of the Law 


av initio. 

But for otnex Tre \paſs, quere 5 Edw.3. 170. 
71S, Concerning his Goods or Lands 10 reſpect or 
the ſorſciture. 

But before a Scire facias be brought upon the 
pardon, he cannot without doubt, becauſe the 
pardon was conditional, 21 Edw. 3.55 pl. 7. Q. 


Againſt whom Treſpaſs lies, 


Adrniniſtrator takes the Goods, B proves 32 
Will, by which he was made Executor, and 
brought Treſpaſs, and it lics, altrough the Ad-. 
miniſtration were never repealed ; for the Admi- 
niftration was Void ab 7#itzo, and the Adminiitra- 
tor a Trcipaſſcr, Mich. 12 fas Ban, Regis, Fiſher 
& Toung. 

A makes a Trelp. ifs, B agrees tot afterwards, 
and avows the doing ot it; yct Þ is no Tre(- 
"Paſſer, 9 Fdw3.35.-pL. 17, For the conſenting 
1s a matter £:7 pat facto, v6 cannot make him a 
Treſpaſſer ab initio. 

Treſpaſs lics Spam an Aljen, Digeſt. br. 52. 
AFor an Alier, is fubjc& tothe L aws of the Land, 
35 mwc1 as Concerns the peace and quict of it. 


Treſpaſs. Roe” 423 


A perſon attainted ſhal} be ſucd in Treſpaſs, Attaimed | 
Mich. 38, & 39 Fliz, Com.Ban. Baniſter & Truſſe!, P(0n- 
No. Lib, intra. 248. A, For he ſhall not take advan-_ y 
tage of his own wrong, to plead it in bar to the 
_ pr: judice of another. 

An infant makes a Letter of Attorney to 4, Attorney. 
to take Livery and Scifin for him, 4 tz:kes it, 
che Infant ſhall not have Treſpaſs again] A, be- 
cauſe it is for his advantage to rake the Livery 
for him, 21 Her.6. 31. B. Aſcue. 

Treſpaſs De muliere abdufia cum bonis viri, Rc pang 
lies againſt Husband and Wite, becauſe the Wite and wife. 
may aſſent at the time to the Raviſhment, and 
allo to the carrying away of the Goods, 43 Eadw. 

3. pl. 15.44. Afize 13. and this Aﬀent makes 
hcr a joint Treſpaſſer with her Husband. 

Treſpaſs ag 1inſt Husband and Wite, the Wiiz 
is taken by Capius, but not the Husband ; Dod- 
deridge and Haughton Juſtices faid , that if the 
Dcclaration be againſt the Wife alone, It is not 
good, and it there be no D-claration, the Wite- 
{hall be at large 3 but afterwards Dodderzage fzid , 

a Declaration (hall be put in againſt the Husband 

_and Wife, and the Wife appearing, ſhall be com- 
mitted to priſon z to which Crooke agreed: yet 
quere what was done in it, Alich, 15 Jas. Ban, 
hegis, Aſpwel again(t Opſhard and his Wife; it 
6:0 Bail be put in for hers So hath it bzen fince 
held by Role Chict Jatiice. 

It the Woman beat another , the Husband 
multi be named in the Writ , Regiſt. orig, TOs 
B. Lib. intra.'612. A. -fed..1t. for he muti an- 
ſyer for his Wifcs behaviour, | 

Dd 4: | Tre/paſ? 
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Treſpaſs. | 


Treſpaſs lies 3painſt him that commands 2n0- 


ther to do a Treſpaſs, Doft, & Stud, 19. A. ta- 


meu quere, Forit ſecms otherwiſe, 

It lies againft a Maſter of an Hoſpital and his 
Brethren, Regiſt. orig. 105. B. For they are one 
body in Law, and ſo it is bat one 1reſpaſs done 
by them all. | 

Tt lies againſt a Dean and Chapter, 32 Hen. 6. 
8. pl.13. for the ſame reaſon. 

It lies again(i a Mayor and Communalty, Dua 
ye vi &. armis, 38 Edw. 3.18. © Hen. 6. 1.. 5 


Hen. 6. 36. 20 Hen. 6, 9. 15 Ds 4. 4 


Hen. 7, 13+ 32 H:y, 6, 10: for the famic 


cauſe. 

But no Capias lies againſt them, becauſe they 
cannot appear all in perſon ; for this would 
make confuſion, 45 Edw. 3. 2 & 3. 22 Aſſiz? 


67. 21 Edw, 3.59.pl. 1. But the y mult appear 


Diſſe;ſor, 


by an Attorney for them all, 

Diſſciſee ſhall have. Treſpaſs againſt his Difſei- 
jor before his entry, for the former cntry upon 
his Difſcilin, 32 Hen. 6.32, 38 Hen, 6. 28. A. 
Forteſcuc 

But after his cntry hi thall have Treſpaſs a» 
gainſt the Diſfeiſor for all the mean profits taken 
during the Difſeitin, Coke 17. part. $1. A. Lif- 
fords cafe, 3 Heir. 4.13. pl. 18. Caſcoigne. 37 
Hem. 6.7. pl. 12. 

Bat ſhall not have Treſpaſs 324inſ} the Diſlet- 
for of the Difſciſor, for then the laſt Diſſciſor 
ſhould be twice charged, Coke 11, part. 51. once 
by the thirſt Diſſeiſor, and a ſecond time by the 
Diffeiſes, which is unreaſonable. 


Neithes 


"PY pace [——_ > 


Treſpaſs. 


Neither againſt the Feoffee or Feoffor of the. 


former Difſeiſor, 34 Hen, 6. 30, pl. 14. 13 
Hen. 7:18; Coke 11. part. 51. for the ſame 
reaſon. Liffords caſe, 2 Edw. 4. 18. pl. 12. 
per 2 Jultices, Crock? 12 Hen. 7.1; pl- 2: 

But apainſi a Co-a4ju'or ot a Diſſeiſor | 
tics, 21. Edw.4. 5, & 19. for hets as the Difſei 
for himſelf, 
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It lies againſt an Infant, Digeſt, br, 72."-Q.of Infant. 


what age. It fecms at the age of Diſcre- 
tlon- 
It lies not againſt an Executor, quia ado 


perſonalis moritur cum perſona, Do. & Stud, 
75. viz.for a Treſpaſs done by the Teſiator, if 


perſona]. 


Executor. 


Guardian ſhall hav? Treſpaſs againſt his Ward, Guardia. 


5 Hen. 4.2. pl.7. ©. for what Treſpals ; whe- 
ther for a Treſpaſ done to him as his Guar- 
dian ? 


It lies 2gainſt an Tdeot, Digeſt. br. 72. A. Tec, 


D. for it ſeems it lies not againit one not com- 
Pos 75 ment. 

of the Judges at Weſtminſter , although he com- 
mit him without cauſe, 21 Hen. 6. pl. 9. in fine, 
For this would bz: to Ara Jaflize, to call the 
Judges in queſtion for doing things as Judges. 
But they arc queliionable by the King. 

But it Auditors commit not an Accomptant 
forthwith, but at another time, Treſpaſs lies 
2gainſt them, 27 Hex. 6.6. pl.7. For their pow- 
tr is limited to time and place; for they arc 


ſudges bat hac vice, 
It 


Treſpaſs and Impriſonment lies not againſt any Judge. 
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Miller. 


Quee 1, 


Lord. 


Treſpaſs. 


It lics agajaft a Miller that takes toll of them 


| TAPEEL free, 41 Edw.3. 24, pl. 17. 44 Ed. 


. 20.pþ1.16.for it is dammage to them, an: wrong 


| . the Millcr. 


It lies againſt the Queen ſole without joyning 
the King 3 for the King cannot be. a Trelpalle 


to any. 


Treſpaſs lies not againſt the Lord per Marle- 
bridge cap.13, &. for what Treipaſſes , and by 
whom. It ig: tor Treſpaſſcs done to his Vil- 
lains molt properly. 

Non ideo puniatur dominus per redemptionem, 

Coke 4. part. 11.B. Bevills caſe, 

But afore this Statute Treſpals did lic againfi 
the Lord vi & armis, 48 Edw.3.20.pl.16 Thorp, 
for there the peace of the Commonwealth 1 1S CON- 
cerned. 

The reaſon that it lies not againſt the Lord is, 
infomuclh that he cannot come within his Te- 
nants Land, being within his Fee, againli the 


peace, although he had not cauſc to diltrain > for 


it ſeems he may go any where within his own 
Fee, 47 Edw. 3.7. pl. 3: Finch40n. ODugre tas 
men. 

This Statute is intended as well to every Leftor 
as of the Lord, © Hem. 6. 43. pl. 21. th 1510 
caics of Entrics to diltrain. 

It the Lord diftrain where nothing 1s in ar- 
xcar, yct Trelpals lies be againit him, Czke 4. 
part,11.Þ, Bevils ca(s, 9. parts 76. A. becauic he 
may do this as Lord. '®for it fees unrcalonable 

io vex his Tenants: without cauſe; yet they are 


not without remedy.s , for tincy may 1cpicvy tne 
i{trcHs. 


But 


was, pw wy fra = 


4 


Treſpaſs. 


But if the Lord diſtrain where there is no- 


thing arrear, and the Meſn will put his Cattd in 
the Pound for the Cattel of the T coant, and the 
Lord will not permit him ,, -Treſpats lics apainli 
the Lord, Coke 9. part. 22. Þ. Caſe »f Avowry . 
becauſe here the Lord is cffcrtd a Jegal way to 
come to his right, if any tning. be due to 
Ni. 

And if the Lord incroach, and afterwards di- 
firain for the Services, and for the Incroachment 
alſo , the Tenant may tender the "ry we wg 
and (hall have Treſpaſs for the other. Coke 4. 
part. 11. B. Bevils cafe, 10 Hen. 6,3, pl. 11. for 
tnough the Law favour him as Lord, yet it will 
not countenance his incroaching. 

And-if a Baily or Servant difirains where no- 
thing 13 arrear , Trefpaſs Jics, becauſe it 15 not 


within the Statute, Coke 9. part. 76, 4, Combs 


caſe, 9 Her.5.10. 11 Hen.q.78.B. g Hen, 7.4. 
48 Edw.3.20. pl. 16, and thcy imutt take heed 
not to be too officious for thetr Maſter. 

When the Lord abulcs his Autnorty given him 
by the Law , kc ſhall. be punilhcd by Treſpals; 
Coke S. part. 146. the fix Carpenters cale 3 for the 
Law will not countcnance wrong, but puniſh it in 
any pcrfon. 

It he labour or kill the Diſtreſs, 8 Eaw. 4.15 
22 Eaw. 4,5. pl. 16. & fol. 47. pi. 22. Coke'd. 
part. 146. B. Treipals lics ; ior Be mult ute it 
only as the Law allows, 

It he tic the Cattcl in the pound, 27 Zſſive 64. 
which he ought not todo, Trifpats its againi? 
IMs 


\ & 3 


i: £ 
k5 


Againſt 


the Lord. 


Treſpaſs. 

If he break. the hedges or gates, or fuch like, 
of the party where he diltrains, 20 Edw. 4,3. pl. 
11: 48 Edw. 3.6, pl. io. for though the Law 
allow him a way to come by his right, yet in do- 


ing it, it allows him not to do dammage to the 
other unneceflarily. | 


If he cut the Trees, or fiay all night, 11 Hen. 


4.75. upon the Land , for this the Law warrants 
him not to do. 

The Lefſce cats Trees to repair, , the Leffor 
carries them away, and Treſpaſs lies againli him, 
44 Edw. 3.44. for the Leſſor might cut them, 
and therctore to take them away Was a Tref- 
paſs. 

If the Leſſor diſtrain dammage alias, 5 Hen, 
7. 10. pl. 2. upon the Land left ; for he hath no 
preſent intereft, and fo there can be no ſuch dam- 
Mages. 

Soift he out the Termor, 48 Edw. 3.6. pl. 11. 
Treſpaſs and Eje&ment lies. | 

Or the Executor of the Termor , Repiſf, orzg, 
102.B, may have this Action , for now the term 


15 come unto him. 


The Leſſor excepts the Trees, and roots them 
ap, it feems Trelpais lies, Coke 11. part. 49.Þ. 
Liffards cale, in reſpet of the dammage done in 


the Soil by che rooting. DQaere tamen , for the 


whole Trees are reterved. 

The Lord ſells the Diſtreſs, and buys it again, 
Trelpaſs lies, 29 Hen. 8, Dyer 35. pl. 34. tor he 
ought not to f:]1 it, and the buying Ot it again 
cannot faive the matter: | 

Itlies by a Copyholder again{t the Lord that 
cuts him, 21 E4wv. 4.80. Coke 4 part; 22; 4. 

| 10 


wor huſky, WIE 


CD [| he, He Pang tha: 


Coke 8.146, 


Treſpaſs. "50," "$29 
in reſpe@t of his intercſt in the Land by the Cu- 


ftome of the Mannor. 
The. Reaſon in all theſe Caſes is, when cne 


| hath authority , licenſe, or entry by the Law 


given him, by the miſuſing it, or the not do-_ 
ing it as he ought, he is a Treſpaſler ab 7nitio, | 
It lics againſt one that is deat and dumb, Di- Deaf and 
geſt.br.72. A. for he may (ceto do a Treſpaſs. &. dumb. 
it it lics againſt a blind man) it ſeems it doth. 
It Tenant at will make voluntary waſte , Coke Tenanr at 
$. part.13.B. Salops caſe, Littleton, 15. A. fo. per Will. 
3 Marie Dyer 122.B. This is a dctermination of 
the Will of the Leſſee, and Treſpaſs lics by the 
Leſſor without entry , becauſe the term is deter- 


mined. 


For cutting Underwood Treſpaſs lics, 2 Edw, 
4.24. pl. 25, But quere in what caſcs. 

It lies not againſt Tenant by ſufferance, be- Tenant by 
cauſe he comes lawſully to the poſſeffion, 22 Ed. lufferance. 
4+13. pl. 3. viz. at the firſt , and he holds not by 
tort, becauſe by ſufferance, | | 

It there be two Tenants in common of. a fold= Tenant in 
age by preſcription , one ſhall have a Treſpaſs a- <2mon. 
gainſt the other, for the breaking the told , Nat. 
br:91-A;H. 72 | 

For taking away the Meer-ſtones that bound Meer- 


. Land, 1 Hes, 5. 1. pl. 1. for this is a great injury fone. 


to the Owner of the Land, bounded by them. 
| Note, when the Court hath not Juriſdiction of >lienf, 
the cauſe commenced there, the Officer that 
makes the Arrcli ſhall be a Treſpaſſer ; but 
where the Court hath Juriſdiction, and proceeds 
erronice, there it is not puniſhable, Coke 30. part, 
| 70. A. 


Treſp, iſs. 


76.A. for the Officer is not to judge of the pro- 
ccedings3 but where there 15 no Juriſdiction the 
Othcers have no warrant at all for what they do, 
for they are accounted no Officers. | 

The Sheriff rakes one not named in the. Writ, 
Treſpaſi lies againſt the Sheriff, 11 Hen. 4. 91. A. 
Hankeford, 13 Hen. 4. 2. Hankeford & Thirning ; 
for he hath no warrant for the Arreſt. It feems 
alſoa Writ of falſe Imprifonment lies: 

But if the Plaintiff ſhew another perſon tc 
him, that was not to be Arrelicd, the Adtion lies 
painſt them both, for they are both Actors tn the 
fame. Treſpaſs, 

A procures the Sheriff to Arreſt B without a 
Writ, and after purchaſed a Writ, and the She- 
riff arreſts himafterwards, being in his cuſtody, 
the Action lies, 7 Eliz. Dyer 244. pl, 61. forthe 
purchating the Writ, and Arrcliing of him atter- 
wards, cannot purge the firtt wrong. 

The Sheriff takes B upon a Capias, and rc- 
turns not the Writ, B ſhall have Treſpaſi, 20 Hen 
6. 24,4. 21 Hen. 6.5. forit the Writ be not re- 
turned, It is asit there wereno Writ. 

Otherwiſe upon a Capias ad ſatifaciend. for 
thit is an Exccution, and nceds no return, Coke 
4. part.67.A. Capias co the Sicriff of Middleſex, 
and he takes him in London, Treſpaſs lies, 16. 
Ldy. 4.6. for it is out-of his County, and {o 

done without warrant. 
oit he makcs a Repleg. of Cattel diſtrainca 
of an Efirapper, he may have Treſþoſf againſt him, 
1 4 Hen, 4 24. pl.z32. per Haukeford & Thiruing, 
Pol. Stud. 150.4. D. 


—_ 
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Treſpaſs. 


Soit he come to make a Repleg. and breaks 


the hedges and gates, 20 He1.6,28. pr. 19, for he 


ought not to do ſuch violence. 


So if he attach the Horſe of the Maſter, in 


poſſetlion of the Servant, for the debt of the Ser- 


vant, Do. & S$tad.138.B. for the property is in 
the Maſter. 
So it he breaks the haufe to Arreſt for Debt or 


Treſpaſs, 13 Edw. 4.9.4. 18 Edw. 4.4. A. Coke 


5- parts Semayns Calc ; for this is againſt Law. 
So if he rnakes a good return in Law , but a 


falle in deed upon a Flabeas corpus , Coke 9. part. 


99.Þ, Bags cafe, 9 Hen, 6. 44. for he ought to 


return the matter of fact truly. 
If he rakes Felons goods , where another hath 


them within his Hundred, Nat t. br. 91.F. tor this 
15 without warrant. | 


One appears for receiving Felons , the Sheriff Diftercnee 


_ takes his Goods, and after he js acquitted, Treſpaſt 


lies againſt the Sheriff ; tor he ought to have ſcized 
themonly, and the other ſhall find Sureties , and 


it ne can find none they ſhall be in the cuttody of 


his Neighbours, 43 Edw. 3. 24.pl. 1. which is 
in cutiody of the Law; bur where they are taken 
they are not (0. 

| It lies again onc outlawed, Digeſt. br. 72, A. 
Mich. 38 & 39 Eliz. Com, ban, bazijter againſt 
Trafſel, No. Lib. Intra. 245, 4. tor though an 
Outiawed perſon is not protected by the Law, yet 
hc may be puniſhed by the Law tor wronging a- 
nother, clic it might be miſchievous. 


F op 


berw1Xt 
(crſing $ 
raking. 


OutlaW. 
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Of Inhe- 
ritance. 


Note. 


Of a 

Caſtle. 

Of a 
Melluage, 


Pigeon- 
[4 "hg 
!10Ule, 


Treſpaſs. 


For what matters Treſpaſs lies, viz. for doing if 
wrong to the dammage of another, 1, touching 
Inheritance : 2. touching Chattels : 3. touching 
the Body. 


The Plaintiff ought to ſhew the Town where 


. the Inheritance corporate lies, concerning which 


the Treſpaſs is brought 3 tor otherwile there can be 
no vere to try the Iſſue, Trin. 9 Fac. Ban. Luke 
verſus Sampter. 

Duare vi & armis caſtram ipſuus E apud D, fre- 
git, Oc. Regiſt.orig.106.Þ, | 

Treſpaſs tor the breaking of a houſe, Nat, br, $7, 
D. $8. A. Regiſt. Orig.94. 4.the Count, No. Lib, 
latr.653.C. ſed,7. 

Ot breaking a houſe, and the Count was of 
a Church by a perſon, and good, for the Church 
is a Houſe, viz. Domus Dei, 8 Hen.6.9, 

Of breaking a Houle,and burning the Timber, 
Regiſt. orig. 94.Þ. 

Of the burning of a Houſe, Regi{f,orig. 110.4. 
Nat br, 88.N. the Count, Lib, Intra. 607.C, & B, 
This is Fclony by the Law, and puniſhable by 
death ; Ergo quere, whether Treſpaſs lies. 

For breaking the Door, and Windows of the 
houſe, Regijt. orig.g99. 4. Nat.br.92.D. 

For breaking the Head of a Mill, Regiſt. 96.4. 


?at. br. $8.M. viz. of the Mill-pond. 


F or breaking a Pigeon-houle, Regy/t. orig. 104. 
.. 10 Her.6. 19. A. This 1s allo Fclony, it it 
2 with intsnt totake the PigcOns, 


F ox 
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For breaking my Cloſe the Writ may be with a Land. 


continuands, Nat. br. 91. L, the Count, Lib. I:- 
1ra.647.D. ſeG.1 .. 642.A. - Sef.6. Lib.Intra. 619. 
A. ſedi. 1. vis. of a Treſpaſs committed ſuch a 
day, and continued diverſts vicibus till fuch a time 
afterwards. | 

For breaking a Cloſe, the count was of a 
Church-yard 3 for that is a Cloſe, becauſe inclo- 
ſed, 8 Hex.6.9.þpl. 20. and for digging in it, 
Regiſt. orig.94. A.. 2 Rich. 2. Barr 237. Nat. br. 
87.B.90.K. ©. who ſhall bring it, whether the 
Pariſhioners or Churchwardens, or the Parſon or 
Vicar. 

The Count, No.Leb. Tatra. 661, D, Sed, 12; 
Lib.Tntra,622.B. Sefi.1.64.6.C, 

For digging my Gravel, the Count, Lib, Tatra, 
646.C. Sed.2. 

For digging in my Land , Core 5. part. 12. A; 
7 Hen.qeI1. 

For digging in my Mine, ard carrying it away, 
Regiſt.orig.104 Þ. 43 Eaw. 3.35. pl.53. 

For digging in my Quarrey, Regzft. orig. 105: 
A, and carrying the Stones away. 

For hindring working in my Mine, Regiſt, orig. 
104A. inthe digging of Lead, Coles, &c. 

For breaking my Bridge, Regiit,orig.,106./. or 
a Bridge, which I am bound to maintata ratzoue 
tenure, or otherwile. 

Upon, 8 Hex. 6. cap.9. the Writ may be vs & 
armis, without ſhewing the carry of tac Detcn- 
dant congealable, 34 Hen. 6426. 1. 14, becaute 
"the Action is zrounded on the Statute. 

It was brought upon a Diffciha and Detainer 
with force, although that the Statute is within 

EE ihe 
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Meadow. 


Wond. 


Treſpaſs. 
the disjunctive, 6 Hea.7.12. 10 Edw.4.11-pl.35. 


viz, of a Diſſeitin or Dctainer by force ; for the 
word Or is fometime uſed copulative as well as 


disjunGive. 


It lies upon an entry with force, although the 
entry be congealable, 9 Hen. 6. 19. becauſe force 


is forbidden by that Statute. 


Upon 5 Rich.2.cap 7. the Writ needs not men- 
tion what Lands certain, 4 Edw. 4.18, pl. 35.5 
Edw. 4.26. A. for the Statute doth not direct 
It. 

It hall not be vi & armis , without ſhewing 
that the entry was congealable, 34 Hen, 6.26. pl. 
4. torif jt wcre not congealable, it is ſuppoſed to 
be vi & armir, | 
- If the entry be ſuppoſed in A and B, where B 
is a Hatnlet of 45 yet good , becaule Jammages 
is only to be recovered, 5 dw. 4. S. and not the 
Land, and fo the place is not much material. _ 

For breaking of my Bank, by which my Mea- 
dow is drowned, Kegiſt.1 06. B. Coke 9.part.5o.Þ. 
Nat br.88.T. 

For digging, my Meadow, Coke 9, part. 12.4. 
7 Hen. 4. 11. for thereby the g grals is ſpoiled. 

For entring, his Wood, and taking away an 
Airy of Hawks, Regiſt, orig. 96.8, 110. b. Nat. 
br.86.L. 22 Hen. 6.59. Nat, br. 89. K. tor the 
Owner of the Wood hath a property in the 
Airy. 

For cutting his Trecs, Regii, orig. 110.4, Nat. 
br, 98.K. 10 Ldw 4.2. pt. 5 

For pulling up his Trees by the Roots, Regili 
orig. 95.B. for that is utter detiruction of them 
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For pulling up of young Trees,Regift.orig.g5.A. 
for in time they might amount to profit. 

For cating up his blades of Graſs, and ſprings 
of his yaung Wood, Nat-br. ue K. tor this ſpoils 
the Copice. 

For breaking his Park, Regiſt. orig.96.A. 109; Fa 
B. 110.4. Nat.br.87.4. 46 Edw.3.12. 18 Edw. 
4.14.pl. 12, Nat.hr.96.B. 1 Dyer 7. pl. 

37. for thereby he is endangered to loſe his 
Deer, and is put to charge tO repair his Fence. 

For entring his Park, 20 Hey. 6.37.1. 7. 

De malefaGoribus in Pareto , upon the Statute, Treſpaſe 
31 Edw. 1, Regiſt orig.111.B. upon the 

The Count, LibIntra.650.D.Sed.4. Statute. 

Upon the Statute of Weſtm. 2. cap. 29.7 Eliz, 

Dyer 235. p1. 34. tor the King. 

The Count, Lib. Intra, 652.4. Sef.g. 

Upon IVeitm., I, cap, 20. within the year , Nat. 
br .67.D. 

The Grantee of the herbape of a Foreft ſhall Foreft- 
have Treſpaſt, quare clinſum fregit , againlt any 
that takes the HY 11 Eliz. Dyer 285. p7. 40, In 
reſpect nt his intereſt, by virtue of his grant. 
 Forentring his Chaſe, 42 Eaw. 3.2. pl.8. 43 Chaſe: 
Eaw. 2}. fol.8. pl. 23. 43 Edi. 3... p:, 23, tot 
thereby his game 15 dilturbed. | 

He needs not ſhew how he came to the Chaſe, 
a2 Ediv, 2. 2. pl.8. 43 Edw.g, 8. pl. 23. tor 
the Title of the Chaſe, it may be, will not come 
In qucition, 

For hunting, in his Chaſe , the Count, Lib. 


 Irira. 650. C. Sect. F, huncing, and diſturbing his 


game. | 
EF. e 2: For 
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Pond. 


'1rhcs. 


] reCse. 
Inher1- 
trance. 


Fiſhing. 


Warren. 


Treſpaſs. 

For h{hing in his pond, Regiſt. orig. 95. B. Naz. 
br.87.4. and taking his Fiſh. 

| For breaking his Pond , by which the water and 
fiſh went out, Nat.br.87.L. 

For carrying away his Tithes, being ſevered 
from the Ninth part, No, Lb. Intra. 686. C. Sed. 
23. the Count, No. Lib. Intr. 678, B, & C. vide 
Stat. 2 Edw. 6, But before this Statute an Action 
of Treſpaſt lay at the Common Law. 

For hindring the Parſon to carry away his 
Tithes, Regiſt. orig. 105, A. for thereby he is 
damniticd in his lol of time, belides what other 
lois might befal. | 

For cutting his Trees, where one had the Land 
and the other the Trees, Crooke 12 Hen.7.16.B. 
I aviſour , Coke 8. part. 137. B. Barringtons caſe, 
Coke 11. part. 49. B. Lyffores caſe, and he that had 


tie Land cuts the Trees, 


For hiſhirg in his ſevered water, Regiſt. orig. 96. 


A.& B. 109. in fine, Nat.br. $7.G. 89.B. 


The Count, Lib.Iatra.665.4. 

For hindring his free Fithing, Regiſt 95-B, Nat, 
br.$8.G. | 

It is ſevered Filbing , that a man hath in his 
own Land. and free in the Land of another , 17 


'Edw. 4.7. pL.5. per 2, Juſtices. 


For entring his Warren, kegiſt.orig.93.B.96. B, 
109.Þ.110.4. Nat.br.96. M. 5 Hen:7.10:Þ. 
Hen. 6.55.B, 24 Hen 6.20. pl.g. Nat. br. 89. K. 
to take, dcltroy, or diſturb his game. 

The Writ thall not fay Lepores ſuos, becauſe he 
hath not apropcity in them, 3 Hen.6. 55.pl. 34. | 


; > ac - © D 84 ” 
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And for this cauſe he ſhall not ſay preziz, or 
2d valentiam 8 Edw.4..5. pl.16, Lakin; butlcave 
it tc the Jury toconflider of the dammages. 

The Count, Lib.Tatra.650.C. Sef.2 3. 

For breaking his Warren,and carrying away Nis 
Conies, 5 Eer>.53, 54. | 

For taking away his Swans, Co he 7 part. 16,17, Swans. 

7: Fel; 6: 37» - 

For diſturbing him to take toll in a Fair or Toll. 
Market, or other place, Regiſt. erig. 103. A. Nat. 
br.91.7. 

But it he be difiurbed in a Market or Fair, he 
ought to ſhew the place, 2 Edw. 3.32.7. 9. bc- 
caule it 15 traveriable. 

If a Miller take toll of them that are Toll- 
free, it lics, 41 Edw. 3.24.p1.17. 44 Edw. 3420, 
pl. 16. vid. antea. for this is encroaching upon te i 
priviledge.ot another to his dammage. i 

For taking a Wreck of the Sea,Regiſt.orig. 103, Wreck: 

A. 5 Eaw.3. 174. pl. 91. with out ſciſure, Natbr. 

21.D. tor he who claims the right init, ought to 
icize it, that the right may come in queſtion, it It 
be diſputable. 

For taking a Waif, Regift, orig, 100. 4.B, with Waif, 4 
out ſcifure, Nat.br.91.B., for the {ame rcalon ,4S it b: 
{cems. 

But quere, 15 Eliz. Dyer 338. pl. 40. ior the 
21 Edw.4.16. pl. 7. it ſcems ag may not. 9. 

For taking an Eſtray, Regiſt. er?g. 190. B. the 
Count, Lib.Jatr.,638.BÞ. ſed, T. 

Without ſciſure, Nat. br.91.B. as before. 

Tamen quere , for the 12 Hen. $, 10.4 contra, 


jaere 20 Hen. 7.1, ©. 
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Felons 
$00ds, 


Fair or 
Market, 


Frank- 
foldage, 


Chattels 
Real, 


87 


Daughter, 


Rei, 


Tr eſpaſs. 


The Count, Lib.Intra. 638. B, Sed. 1, 1s with- 
out ſeizure, and by that, it ſeems, there needs ne 
{c1zure. 9. 

For taking Felons goods, Regiſt. orig. TOI. 4, 
which belong not to him. 

Felons goods within a Hundred , where the 
Lord hath Felons goods, if the Sheriff takes 
them, the Lord ſh2ll have Treſpaſt, Nat.br.91.F. 
for the Sheriff hath no warrant to take them. 

For diſturbing a Fair or Market, Regiſf.orig.103. 
A, & Þ. tor this is to the prejudice of the Lord 
thereof. 

| For breaking and hindring of the Foldage of 
tne Lord, Regiſt.orig. 103.4. Nat. br.91 E x6 

C0 mpetit etiam Domino aGiioinairefia. quatenus 
ſaa interfait non caruiſſe - ſervitiis famnlorum , Oh 
operibus En (Oh bujuſmogt , Practon Lib. 3 
fol. rs.4 

For eaking away his Son and 43% ard mar- 
rying him, Nat.br.go.H. 29 4f,ze35. 3 Eda.4. 
I2.Þ. Danby, 21 Hen .6.14.pl.29. No br.143.R. 
for this t5 to the prejudice of His Family, 

The Writ is, quare filium & beredem , and yet 
he is not heir Juring his life, & Edw. 3. 2, Treſpaſs 
235. The Lawintends it is meant, filium 9 he- 
; ty 2 af pareiitems 

For taking away his Daughter, and marrying 
her, Regt. orig. gÞ. B. tor thereby hi: loſcth his 
Fatherly intereli in I1is Child. 

H-ir, Regijt, orig. 99. A. Crke 3, part. 38, Rat- 
eli] 71 caſe. 12 Hen.4: 16. pl. 5, Conſanguineum & 
beredem ſun rapuit, Natur 143:R, Fo Eaw.2., 


be fr. 7, © fol.16.p1.19. 


Ang 


Treſpaſs. 

And necds not mention that he is within age, 

becauſe] he (hall have his marriage, &c. 32 Edw. 
3. Gard 32. be he within Age, or not. 
For taking away a woman cam bonis virt, upon 
the Statute of Weſtm.2.cap.34. Nat. br. $9. 0. 6 
Edw.3.208.pl.2. 14 Hen.6,2, pl.11. the Count, 
Lib.Intra.662.C. ſed.n. 

And this lies, although they arc divorced, be- 
fore the Action brought, if the Trefpaſi was done 
before, and alſo in reſpe& of the goods taken 
away, which belong to the Husband notwith- 
ſtanding the divorce,q3 Edw.3.23.pl. 15 4 Aſize 
pt. 13. 

For Aſſault, Battery,and Wounding,the Count, 
Lib.Intra.658.C. Sect. 4. 

For SNSIOFE O fine be made;6 Edw.2. 
208. | 

Fo threatning my Servant, per quod Servitium 
amiſit, Regiſt,orig.94.B. for there is apparent dam- 
mage. 

The Plaintiff nceds not count upon the Re- 
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Woman: 


Battery. 


Impriſon- 
ment. 


Seryant. 


tainer; for the Law ſuppoſeth it, and it he be. 


not retained he may plead #07 cul. 21 Hen.6, 
31.pl.18. 22 Hen,6.30.B, & 43.B. 31 Hen. 6.12. 
pl. 2. 
Aſſaule and Battery of his S-:rvant, per qu24 
Servitium amiſit, Regi(f.orig.102, A, Nat. br.g1.1. 
The Count, Lb. Intra.61;. B. Sect,19: 674. - 
Sect.1. he ought to ſay wy which he loſt his S 


ice, CoRe 9. part. 113. 4, 18 Edw.g. 27. pl. = 


2 Hen.q.12. pl.49. 20 H-1.6.14, an there it was 
and Strvitium amiſit,and g004 without this word 
Free? > for qz94 implies it without ; 2 3 he beat 

num that he loſt his Service, 
Ee'+ . Battery 


44© 


2 ppren- 
ee: - 


Priſoner. 


Captive. 


Chattels 
" r{onals, 
Liv! Ns 


7 reſpaſs. 


Battery, Mayheme and Imprifonment, per quod, 


. Ee, Tretpats lies, Crooke 7 Hea.$.80.pl.4. 


It the Count be not per quod Servitium amiſtit, 
although that Verdict paſs for the Plaintiff; yet 
he ſhall never have Judgment, 21 Hen-7.71pl.15, 
Croox? ; for there appears. no darnmages by the 
Phintithe (newing, 

For cnticing my Ecrvant to depart, Treſaf ics 
not, but an Action upon the Calc , 11 Hen. 4.3. 
pt. 46. for here is no vi & armis in the caſe, as all 


Trelpaſſes do imply. 


For taking away his APPSEntice', Regi}t. orig, 
iog9, A, per quod, ec. © ©. whether he need to 
count fo, for it ſeems it mult be ſo intended, 

For a Goalcr for taking away his Prifoncr, he- 
giſt.orig. 104.4. 4 Edw. 4.6. pl.7. antea, 

For taking his Captive from him, Regiſt. org 

95 A. 102, B. Nat, br. 88. A. 9. what Captive, 
whetner one taken in the Wars. 

Si quis diſtringit ordine non objervato facit tranſ- 
greſionem , BraGon Lib. 4. fol. 2:7. 4. for the 
Law requires regularity and order 1n doing of 


things. 


Treſpaſs quare Averia cepit, & abduxit, Regiſt 
CrIge 97eB, 
Fhe Count, Lib, Intra.638. B. Set. 670. Þ. 


fed. 1 


Note, f for live Cattcl the Writ ſhall be cepit or 
2pduxit, Nat. br, $8. B. 21 Hen.6439. pl, 5. 12 
Fen. 8.9.3. if dead cepit & aſportavit. 

Ana the Writ for live Cattel thay! be Averia 
j42, or {how the thing in certzin, 21 Hen. 6. 39. 


pl. 5 


, 


And | 
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And it the thing be dead or alive, it is not | 
material whether the Writ be pret?? ſer ad valen- 
tiam, Nat.br. 88. L. ©. for it alive, it ſecms it 
ſhould be pretiziz if dead, ad valentiam. 

For taking away his Boar, Regiſt, orig, TIO. pou. 
B. | 


For taking away his Oxen, Regiſt. orig. -110. oxen, 
B, 

For taking away his Maſtiff, Coke 7. part. 18. Maſtiff. þ 
A, 12 Hen, dv. 3. Regiſt. orig. 109. A, but he i 
ſhall not ſay prez, or ad valentiam , becauſe a | Fn 
Dog is not a Maiketable creature, though valua- 
ble to the Owner, 12 Hens. 5. A Elliot, Regiſt, 
orig, 109, A. 

For taking away his Capons, the Writ was bona Capons. 
& catalia, and good, 17 Edw. 3.41. p!. 19. for 
they are general words, and extend to all manner 
of goods proprietory whatſoever. 

For taking away his Conies out of his Cloſe, Conics. 
the Writ (hall be ſos, Nat.br. 87.4. Regiſt, 0147, 
92.B-102, A. for the Owner ot rhe Cloſe hath a 
property i in them. Qxere, it not tame Co- 

NICE. 

So if it be ina Park, Regiſt,110.B. becauſe he 
hath a property in the game, in relp- :&-ot-.the 
encloſure, 

But if it be for entring into his Warrcn, and ; 
taking his Cones, he ſhall not ſay ſwos, tor hs . 
hath them but ratione privitegii , viz. of nun T 1 
chem, 3 Hen. 6.55. pl. 34 Regiſt. orig.l IO, | 
Coke 7. part. neither ſhalt he declare of he | 
Va lue.$ Faw, 4. 5. pl, 16, Lakin. Oneredit- | 


ferentiam, 
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Deer. 


KRaws. 


bi 


4* 


Tre [p, p fs p 
Thc Writ was, Duare Warrennam intravit, Ce 
euniculos cepit & 2ſportavit, without aaying ibi- 


arm, and yet good, 43 Edw. 3.13. pl. 7. for 
it (hall be intended that he rook them there where 


he entred; for the CON OtIon Et couples all to- 


gether. 

It Covics go out of a Warren, any miy kill 
them in his own Land, and no Action lies, Coke 
5- part 104. 43 Edw.3.13. pl. 7. For they can- 
not be ſaid to have animum revertendi, and fo 
the property is gone. 

Deer it they be tame, le (hall fay ſ#45, but 
then he ought to (ſhew hat they were tame, 43 
Edw. 3. 24. pl.2. For it he declare generally, 
it ſhall not be intended that they were tame; for 
tame Decr 13 but a rarity, and not uſual: 

Butit it be in a Park or Chaſe, he thall not. 
fay ſux, becauſe he hath them but ratione, privi- 
legii, viz. of the place where they are fo long as 
he can keep them there, which 15 uncertain. 

For taking away young Hawks, he ſhall {iy 
ſuos, becauſ: he hath a property poſlcfiory in 
them; for he might have taken them when he 
pleaſed, Coke 7. part. Regiſt. orig. 93.B. g6.B. 
I 10. B. Nat.br.. 89. K. 

So if they be reclaimed Haw 'ks, that is, Hawks 
made tame or maaaged, which were _wiid bc- 
fore. 

For taking away a Hoy ic, Regiſt orig. 95. A, 
Nat. br. $7. M. the Count , No. Lib, intra. 666, 
B. ſe. 15. Lib. intra. 682. D. 

For his Sheep taken away, -Kegi/t, orig. 110. Þ. 

For t:kirg his Fiſh, this is good , aithough 


d 


tne Count Leot a hundr.d Fi hes, bi cxaſe this 
word 
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word Piſcis, eft nomen collefiivam, 4, Hen. 6. rt. 
Coke. 5. part 35.21 Hen 6. 39. and comprehends 
any number, as well as one Fiſh. 

But the Count ought to ſhew. the nature and. 
number of the Fiſhes particularly, Coke 5. part 
35- 31 Hen, 6.39. though the Writ be general, 
chat the dammage may be known. 

De tauro ſus libero, Regiſt. orig. 109. A. hs Pan 

Ones fupatas per _ morierunst, Lib. my 0: fits 
616, Þ. ſeg, Nd #58; 4: Regiſt. orig. TED 
A. 

Porcos fugates.per quod interierunt, Regift, orig. Hogs. 
97: 4. Nat. br. 89. L: | 


There he hall ſay the price, where he de- Capta, fi 


| clares of a taking, becaule Cepit implics that he £4t2 & 
had gained a Property 3 but it is otherwilc, if this, TRYAFCata 
word be put out, 1 Hen. $.3, 4 

But Kegiſt. orig. 97. B. fuit, Cepit & abduxit, 
Without thewing the price of them, and good, 
becauſe it may be he was ſcifcd of the Cattel. 

Cepit inS. & interfecit at W, contra pacem , Captiz 
&c. i3 nought, becauſe Cepit implics 2 property , ####1 ject. 
and then contra pacem is not good 3 for he miglit 
kill them, it they were his ewn, 27 Aſſize 64. 

Averia #4 loca incognita fugats, «nag the Stat. Dillricla, 
of Marlebridge, cap. 4. Regiſt. orig. A TOE 
A.30 Aﬀſize, 39. Nat. br. $9... "q 

De Com. in com. & ibidem imparcata, upon the 

Stat. of Marlebridge, cap. 4. Weſtm. 1. cap. 16. 
1& 2 Marie, cap. 12. Kegijt. orig. 67. B. 1 
Eliz. Dyer. 168. pl. 20. 2 Eliz Dyer , 177. Þ# 
22, Nat.br. 89. Þ. 

And there are two ciuſes of << this A- 
Fion. 1. He cannot give them Meat. 2, Iney 
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Notc, 


Frelnals. 
cannot. be replevied, 22 Edw. 4. 11. ©. For he 


might loſe his Cattel, and have no remedy, if he 


inight not have this Aqion of Treſpals. 


Note, upon theſe cafes upon the Statute, the 
Writ (hill not be general, but (pecial, upon the 
Statute, 45 Edw. 3. Jos pl. 16. as it is uſual in 
all other, {uciz hike caſcs, 


The Action was. of a Cow, the Count, Lib, 
intra. 464, C. Ponnd, 


For Mz;leb:idge, cap, 4. faith diftridtiones, but 


not upon I &.2 Marie, cap. 12. for the Statute 
faith Extiel and upon the ſecond branch it lies 
well, cauſe itis there Cattel or Goods, 
The Count-was of taking in one County,1 Eliz, 
Dyer, 1 68. pl. 2 Os 
in this Action the place of the taking is materi- 
al, becauſe the diſtance of the place eee 
ing makes the offence, 7 Eliz, Dyer. 239. pl. 3 
But it Land in one County be held of a Mar. 
por in atother County , the Diltreſs belongs to 
tne Mannor, and may be 0 Ego there in the 
-- ords Pound, 1 Hen. 6. 3. pl. 9. 30 Eaw, 3. 6. 
Com, 204. B. 14 Edw. 3, "27%. 22 Edw: 4. 11. 


6 Hen. 3, Avowry, 242. Crooke 18 Hen, 7, 50. 
pl. 3, 


It the diſire(s be put in ſ:veral Pounds within 
the ſame County, this is out. of the Statute, 
unleſs they are put in ſeveral Franchiſes, other- 
wiſe the party needs not put in ſeveral Reple- 
vins, Mich. 37 & 38 Eliz. Partridges cafſc. per 
Anderſon z becaule it is but as ore impound- 
I0g, 

Treſpaſs lies for Averia diftricia extra fadam, 
upon Marlebriage, cap. 15. Weſtm, 1, cap, 16. Ar- 

tical? 


ESP TI hh 


Treſpaſs. 
- ticuli Cleri, cap. 9. Reg orig. 97.B., Coke. 8 
part 60. Þ. Nas. br. 90. A 

Note, Non dicitur ſimul in uno brevi Regia 
via & extra fadum ; : for there ſhould be two 
Writs, Regiſt. orig. 97. B, innota. 

In communi ſtrato upon Marlebridge, cap. 15. 
Regiſt, orig. 97. B, although that it be within his 
fee, 17 Edw.3. 43. pl. 31. Treſpaſs lies. ©. 

whether a common fireet or way be within the 
Lords fee properly , though it lie within his 
Mannor. 

This Writ is coutra pacem, becaule againſt the 


Statute, and not vi & armis, 17 Edw. 3. 1. pl. 


2, 2. For it isnot againſt the common Law. 
For excithve difirets vpon the Statute of Marl- 
bridge, cap. 4. Treſpals lies. 
Averia diſirifta per Balliunm non jurat. upon 
Weſtm.1.cap.17. 
 Averia Caruce upon the Statute , 21 Eaw. rt. 
Regiſt. orig. 97. B. Nat. br, 90. B.. 14 Eliz, 
_ Dyer, 312. pl. 86. 
The Writ is contra pacem, and not vi & arm, 


17 Edw. 3.1. pl. 2. bccauſe upon the Sta-, 


tute. 

| The Count needs not ſhew that the Diſtreſs 
ſhould be reaſonable , but {hail ſay generally, 
contra formam Satuti , 14 Eliz 312, pl, 86. 
For that implics itis unreaſonable, 


This Action lies, although that agrcement be 


made, 4 Edw.3. 1. pl. 2. For the Statute cannct 
be dilpenied with by the agreement of the par- 
LICS» . 
Oves di(tricias upon Statute 21 Far. 1. bra- 
Gon, fol. 217, Regiſt, orig. 97. Þ, Net. br, g0+ B, 
But 
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Impereata 
C46 pil. 


Percuſſa 
Catalla. 


Tonſa Ca» 


tallgs 


Treſpaſs. 

But if there be not other Cattel on the Land, 
3t the day that the Lord comes to diſtrain, he 
may diftrain the Sheep, 29 Edw. 3. 16. pl. 48. 
elſe he ſhould be without remedy. 

Catalla diſtriia quouſque fixem fecit , Nat. br, 
$7.C. The Law hates traud and violence. 

> impercata, per quod terra remanſit in- 
cults, Nat. br. $8, 7. viz. Beaſts of the Plough, 
which is againli the common good. 

Equo impercato © mortuo fine aliment», Regilt, 
orig. 94-B. This muſt be of a private impound- 
ing, or in a Pound cloſe. 

_ For tf they die in a Pound overt, the party 
had no remedy , 46. Edw, 3.3. pl. 4. For he 
might have come to feed them. 

But if it be a Pound cloſe, he ſhall have trei- 
paſs,46 Edw. 3.3.-it the Cattel die , for he could 


not come to feed them. 
Equo percuſſo , the Count, Lib. intra. 614. 4. 


fed. 22. 


Equo percuſſo per quod the ger is hurt, Re- 


giſt. orig. 96. B. Nat. br. 89. E. &. whether : a 


double Action lies not. 
Oves touſus, Regiſt. orig. 96. A. Nat. br. $8.0 


Brafion, Lib.3. fol. 102. B. Si quis rem mobi- 
lem vendicaverit ex quarungue cauſa ablatam, vel 
commotatam, dehet in ACGione ſua definire preti- 
um, & ſic proponuere ationem ſream , quia ille q 
7#0 res petitur non tenetur precise ad rem reſtitu- 
endam, fed ſub dirjunCtione, vel ad rem, vel aa 
pretium. The cauſe why the value mult be ve, 


pretied, 15 here ſhewed. 
The Writ for dead Catte), (hall be Bona & 


(.atallz a4 valentiam, 21 "Sp 39. fpl.5 


But 


Treſpaſs. 
But if it be but one thing, 1t ſha!l not. be 
Bana &- Catalla , 22 Edw, 4. 12. pl.32. 
\ But ſhall name the thing it felt, Crooke 12 
Hen.7; 35-3. 

The Writ for dead Cattel ſhall be Cepit & 
aſportavit, ad valent. Nat. br. $8.B. 21 Hen, 6. 
39. pl. 5. For live Cattel pe & abdxxit pre- 
tit. 

Wool diſtrained until C and D oblige them-_ 
iclves to make deliverance, 43 Eaw.3. 6. pl. 18. 
the Writis 1. Vie armis, and good. 2. Ad dam- 
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Arreſtata. 
Wool. 


puum, &c. 3. The value is not ſhewed, yet 


good, becaufe it is not in demand. 

Arreſted quonſque commodum perdidit, &c. Re- 
gift. orig. 102. A, 105, A. - 
 Argentum cepit & aſportavit, Regiſt. orig, 108. 
B, 110, A. Nat, br. 87. M. 34 Hen, 6.10. pl. 21; 
2 Edw, 4.26. ſha} not ſay pretii, Regiſt. orig, 102, 
B. 108. B, 

For the Money comprchends the value, 46 


Edw.3.16, pl. 12. per Moubray. 46 Eaw. 3, 10. 


PEI; 

For. Mon:y out of a Cheft, the Count, Lib. 
intra. 614. A. ſeit. 1. 

Auri tot Florenos, there it ſhall be ſaid pretzz, 
hegiſt. 5rig. 102. Þ, becaule they 3re outlandiſh 
Coin, and not current in England, 

Bona capta & afpsrtata, the Count, Lib, intra. 
915. D. fect. 2 581. by (c8. 3. 

It one puts his goods in my houſe, and L will 
not deliver them , Treſpals lics not , but a deti- 
nue.® for it was his fol! ly fo put them there, Mich. 
20&4 ar E!iz, com, Bay. britoa verſus the Coun- 
icls of Shrewibury , but it L remove them, or 

ſize 


Capta & 
aſpartate 


Money. 
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C,OICS» 


Plough & 


Horle, 


Writings, 


Hay. 
Corn. 


Timber, 


Ship. 


Obligati- 
On. | 


V 11s 


Colts 


Treſpaſs. 

ſeize them to my uſe, it lics3 for then I do ine 
ſort diſpoſe of them. 

Carbones maritinos cc h Repiſt. orig. 94. A. 
Nat. br. $7, B. 

Carucam & equos capt. 

The Count, Lib. intra, 607.C. ſeG.1. 

Carucam capt. ad cariand. upon Weſtm. \1. cap. 
I, hegi(t. orig. 98. A. 

For taking away Writings in a Box, Regiſt.orig. 
110. BE. 106, B. 

The Count, Lib. intra. 616.B. ſed. 1. 

For taking away Deeds, Minuments and Wri- 
tings, Regiſt. orig. 111. A. 

For breaking open a Cheſt, and taking away 
Deeds, 36 Hen.s. 26. pl. 26. 

For taking away a Chelt, Regiſt. orig. 110. B. 

For taking away Hay, Regilt. orig. 102, B, 

For taking away Frumentum , the Writ was 
wh & Catalia, and good , 46 Eaw. 3. 16. pl. 

. For Frumentum is Chattels, 

"Timber and Wood capt. & aſpert. the Count, 
Lib. intra, 676. A. ſed. 7, 

Navem capt. ®* abdud. Regiſt. orig. 95. A. 102. 
B. Nat. br, 87.1. vis. intra corpus Comitatus, and 


not ſuper altum mare. 


ayers eapt. ad Fong cari2g, upon the Statute 

t Weſtm.1. cap. 1. Regiſt. orig. 98. A. Nat. br. 
EC, 

Scriptum obligatorinam delivered in nature of 
2n Acquittancs 4 Hen: 4:2: | Hen. 7. 4.3 
Edw. 2 2. 723-0; I. | 

Teſts mentum abilalit © aſportavit, Regiſt. orig 
I O7- B. 

1wnicain, ſc. a Coat Armor, 9 Ed. 4. 14. pl. 

Five 
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Five Tuns of Wine, the Writ was bona & ca- Wine. | 
talls, and good Wine taken and carried away, 
39 o Edw. 3. 18. pl. 17. Lib. intra, 684. A. ſed. 1; 

The Count Lib. iatra. 684. A. ſett. 1, 

Veſtimenta, 11 Hen. 4.31. pl. 57. &. whether loathe: 
he muſt not ſhew what. 

Treſpaſs, Duare fpinus ſuas creſcent, cepit & Thorns, 
aſportavit ad valen, &c. Good without ſhewing 
the number of Loads z for this is ſpecial, and the 
value reduces it to a certainty, Mich, 15. Fac. 

Ban. Regis, Fones & TVilſon. 

But it it be quaſdam garb #ritich,it is not good, , 4 
for the uncertainty what is meant by Garbes, Trin, yyrear. 
7 Jac, Ban. Regis. For it ſeems a Garb may be 
more or lefs. 
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Error is either by 
"1. Out of the Realm, 


I. Ireland. 
2. Wales. 
1. Parliament. 


” 2, ban. Regis. 
| 1. Supe- 3. Com, Ban. 


rior- }4. Chancery. 
5. Exchequer. 


1. Parliament, the Sheriff in Rediſſeifan. 
per Merton, cap. 3. 
1. Aitlizes. 
KL. Oyer & Ter- 
miner. 

< 3. Conuſance of #1. Village. 

| Pleas. i 2.9ingle per- 
4. Foreſt. (ſon: 
5. Sannarics. 


. Judgment in Court of Record. 


7. Common Law 


uct. 


ET In ATI 
1 


2. In theRealm. 


commeranand® A\_ ., coo 
VEEIADB ET Eel TSR. 


"6 


| 2. Infe- C1. In him and his Succeſſors. 
rior Pre )2, In him and his Heirs. 
{-ripti- }3. In him and whoſe Eſtate 
LON. he hath. 


2. Agard. 


_ Gree RO—er RIS er Ornette pee ed ne a _ 
Mey ear - n ——_— —_— - ” 
FE ads or - —_ 


Firroy. 45 1 


f 2.Apard, Execution: 


x. London. 
4: Cuſtom. 4 2. Cinque ports. 
3- In any Village, 


Cf Ceeee——_s oat 


E ; Fins: I. Pypowders in 
9 | Fair or Market. 

 } Grant ( 5. Common Jz. Marſhalſey ,Coke- 
&} ofthe Right. 10 part 69. B. 

= f King: | T 

S - Tourne. 
$9 4, Leet. 


"IVefm. 1, 2, cap. 30. upon a Bill of exception: 


| 5 Edw. 3. cap. 2. Error in Marſhalſcy, Redreſs in 

Ban. Regs. 

39 Rich.2.cap. 8. He in Reverſion , his Heirs or 

| Succefſors ſhall have Error upon Judgment a- 
gainſi Tenant for life, &c. and by equity he in 
Remainder. 

34 Hen. 8. cap. 16. Error upon Judgment before 
the Juſtices in the grand Scffions in Wales, ſhall 
be redreſſed in Bau, Regis in England if it be 
in plea real or mixt: but for perſonal mattets, 
it was to be redreſſed before the Prefadent and 
Council in W ates. = 

23 Eliz. cap. 3. Falſe Latine, rafing, interlining, 
miſ-entring of a Warrant of Attorney,orProclas 
mation, Miſ-return, or not Return ot the Shes 
riff,or fault of form in woids ſhall not be Error 
in Fine or common Recovery, 

| 27. Eliz. cap. 9. ordains, that this Statute of the 

1 23 Eliz, cap. 3. extends to Fines and Recove- 

ries in Wales- Ft 2 -. 27 


Mt nd 


Q 


2. Statute Law. 


ver EY. G23: +> "0s EAI gereeemess A — 
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27 Eliz. cap. 8. Judgment given in ban, Regis, 


ſhall be redreflcd before the Judges of the Com- 
- mon Pleas, and Barons ot the Exchequer , 
but then it ought to be in Debt, Detinue, Ac- 
count , Covenant , EjeGione firme , Treſpaſs , 
Action upon the Caſe, and there ſhall be no- 


thing aſſigned in the Juriſdiction of the Court, 


=. EYYoy. 


or in form ina Writ returned, Plaint, Bill, De- 
claration, Pleading, Proceſs, Verdict, or Pro- 
ceedings. 

31 Faw. 3. cap. 12. Error redrefſcd in the Exche- 
quer-Chamber before the Chancellor and the 
Treaſurer, calling to them the Barons of the 
Exchequer and Jultices. 

31 Eliz. cap. 1. The not coming of the Chancellor 
{hall not make a Diſcontinuance of the Error in 
the Exch<quer- Chamber. 

And for Error therein ſued upon 'a Judgment in 

{| Ban. Regis, three of the Juſtices or Barons may 

'> adjourn it, and it ſhall be no diſcontinuance. 


2. Statute-Law 


< 


© >" IIrOr- 


453. 


| SRISISIDIVIITITAE 
Error, -:-: 


1s what Court Error foall be redreſſed. 


| J ns Upon 
| Hm. ring given in Ban, Regis in Ireland, Error Tat 


lies in Ban. Regis in England, 15 Edw. 3. Er- in Court 
ror 72, 37 Aſſize pl. 7. 5 Edw.: 2. Error 89. 36 outof the 
Aſize, 5. Nat. br. 22. E. Coke 7. part 18, Calvins nine | 
3 ole reland- 
But not upon a Judgment given in another 
Court in Ireland, 5 tdw,2. Error 89, Nat, br. 
22 F. but they (hall be, as it ſeems, reverſed in 
the Kings Bench there, if they be crroncous, and 
not trouble the Rings Bench here. 
Erroneous Judgment in Wales ſhall not be re- Wales, 
dreſſed in Ban. Regis in England, becauſe Wales Dodde- 
was not parcel of the Crown of Ezgland, 27 Hen- r1dge, De 
ES Se | Proncipalts 
7- 33+ p1. 32. but a Principality ot it ſelt bclong- ;,,, #-, 
ing to the Crown. fol. 18; 
But Crooke 1x Hen. $. 202. pl. 19. e contra 
for there it is laid it is parccl oft England. Q. 
But in Parliament this ought to be revericd, 19. 
Hen. 6. 12. Aſcue. 
And alſo bcfore Juſtices itincrant there, 19 
Hen. 6. 12. Newton, viz. in I ales. 
But at this day Judpment given at the Grand' 
S:ihions in Wales in a plea rcal or m xt, hall 
Fi.2 | be 
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 beredreſſed in ban. regis in England. per Statute 
34 Hen.s. cap, 26. 

But in plea perſonal it ſhall be redrefled before 
the Preſident of the Council in Wales by Bill ex- 
hibited before him. 

But Judgments given in the Aſſizes in Wales 
cannot be redreſſcd in Com. Ban. here, 8 Eliz. 
Dyer. 250. 87. | | 

tile of Erroneous Judgment given in the Iſle of Man, 
12s may not be redrefſed in England, becauſe it is not 
parcel of England, Crooke 11 Hen. 8. 202. pl. 
I9. 
+ Within , Upon Judgment given in ba#.regzs, Error lies 
the Realm 17 the fame Court per Common Law, it it be upon 
in Court Error in Proceſs, or default of Clerks, Nat .br. 
ſuperior, 211. 7 Hen. 6. 28. pl.22. 19 Hen. 6.2. pl.2. 
as Parlta- 15. Edw. 4. 7. & 8. 3 Eliz. Dyer 196. þl. 39. 
ment, Bar 7 TS, IF 
wa 7 Hen. S.I5.B. Knightley. mn 
But if it be Error in Law, which is the fault 
of the Juſtices, it ſhall not be redrefſcd but by 
Parliament per Common Law, Nat. br. 21.1. 
9 Edw.,4.3. 3 Eliz. Dyer 196. pl. 39. & 201, 
p1. 64. 23 Eliz. Dyer 374. pl. 19. 27 Hen. 8.25. 
B. Fitz- James. For they fhall not reverſe their 
own Judgments. 
But Error in proceſs or dcfault of Clerks ought 
fo be reverſed in the ſame Term, or otherwile if 
Jies not in the ſame Court, as it feems by the Jy- 
ſtices, Trin. 7. Jace ban. regis , Prowſe & Skeyn- 
Her. ©, 
But one caſe was Mich. 41 & 42 Eliz. Rot. 
639. which is a rule that Error lies in another 
Term upon Errorin Proceſs, when the party can- 
not have Error in the Exchcquer Chamber. 
But 


Error. 


But by the Stat. of 27 Eliz. cap. $. if Judg- 
ment be given in bam. regis, upon a Suit commen- 
ced there, the Writ of Error lies in the Exche- 
quer-Chamber , before the Tuſtices of the Com- 
mon Ban. and Barons of the Exchequer, or lix 
of them, Coke 3. part 7, B. 4.part 53 & 86. 4. 
5 part 18, B. 28. A.43. A.g7. B. 

"But then it ought to be in Debt, Detinue, Ac- 
count, Covenant, Ejedoxe firme, Treſpaſs upon 
the caſe, and no other Adtions, for the Stat. ſhall 
not be largely expounded. 

And allo nothing ſhall be aſſigned for "I in 
the juriſdiction of the Court, or form of the 
Writ, Return, Plaint, Bill, Declaration, Plead- 
ings, Proceſs, Verdid, or Procecdings ; but on- 
ly in matter in Law. 

And alſo a Writ of Error lies upon this in 
Parliament, viz. upon a judgment given in the 
K ings Bench. 

Iudgment given in Chancery , according to 
the Common Law, that is, on the Petty-bag tide, 
{hall be redreſſed in Parliament, 37 Hen. 6. 13. 
11 Edw, 4.8. Choke. Soit ſeems of a judgment 
in the Exchequer-Chamber. 

Or in ban. regis, 14 Eliz, Dyer 315. pl. 100. 
and fo it ſeems 37 Hen. 6. 13. $ Edw.3.25. 17 
Aſſize pl. 24. com. 393 A. 39. Aſtze 158. 

And in caſe of Partition one Scire facias was 
brought in Chancery upon Error , and good, 
42 Aſize 22. 


If Letters Patents are enrolled in Chancery , | 


there ſhall be a Scire factas to reverſe it there, 16 
Edw, 3. bre, 651. 2 Rich. 3. 1. Aggit errone- 
OUS, 


Ft A. | But 
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Exche. 
Juer, 


Inferior 
Court- : 


7.15. 


Eryor. 


Bat another Subjc& upon this being pricyed, 
ſhall have this redrcſſcd in Parliament, 16 Edw., 
bre. 651. 37 Hen. 6. 13. 

But no Writ of Error lies altogether upon a 
Decrec in Chancery , becauſe in their proceeding 
the Court is not a Court of Record , 37 Hen. 6. 
13. 27 Hen. 8. 5. Raightley. but meerly arbi- 
frary. 

A Judgment given in com. ban. it it be errone- 
ous in Proccls, er in default of Claks, it ſhall 
be redreſſed in the ſame Court the ſame Term, _ 
without a Writ, Nat. br. 21. 1. 15 Edw. 4. 7. 


'& 0. 7 Hen. 6.28. pl.22. 19 Hen. 6. -2. pl. 2 


7'2, upon a motion at the Bar. 

But for Error in Law in the ſame Term, or o- 
ther Error in another Term,this ſhall be redrc fed 
in baz. re.only, Nat. br. 21. 1. Cehe 8. part. 5. 4. 
5 Marie, bre. commiſſion 25 

It ſhall not be rcdrefſed at the Council-Table, 
39 Edw. 3. 14. pl. 28. For that is not a Court of 


Law, but of State. 


Judgment given before the Barons of the Ex- 


chaquer, ſhall be redreſſ:d in the Exchequ:r- 
Chamber before the Chancellor of England, 


TIROee Baxons, and Juſlices, 31 Eaw. 3.12. 

4.27 "Sy 6. IF. S Hen. *, 4 I 5+ pl. ult. com. 260. 
B. Coke 1. part. 11.34. 3-part. 11.B,S. part. 58. 
A.65.B. 15 Edw, 4. 1s. 39 Hen.6.52. 6 Hen. 


The Statute of Merton, cap. 3. makes the She- 
17 Jadge of Record in icdiſſcilin, and Error lies 
upon a judgment piven by þ;m in ban. regis, 
C.cke G, - axS:2. ; d Gr. UCMar.s Clit. 


Ii adeinent 


Error. 
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Judgment given at the Aſſhzes in the Coun- Afſizes, 


trey, (hall be redrefſed in ban. regis, 33 Edw. 3. 
Verdi 48. 7 Eliz, Dyer 235. pl.21. 23 Elisz, 
we 375- pl. 19. 2 Recb. 3. I-: pl: 1.10, 9s 
pl. z5- 

_ Or in Com. Ban. Nat, br, 25.E. 

But judgment given at the Aſſes in Com. Mon- 
mouth, (hall be redrefſed only in ban. reg. aud nor 
in the com, ban. beciule the other luſtices at the 
Aſſizes arc by Letters Patents, 8 Eliz. Dyer 250. 
pl. 87. and it the Athzes be adjourned in com.hay, 
and judgment given there, it ſhall be redreſſed in 
ban.regis, 8 Hen, 6. 17. 

And if judgment be given at the Aiſizes in a 
Duare Impedit, Exxor lies in ban regjs , 6 Edw. 6. 
Dyer 76. pl. 34: | 

Bur judgment given at the Aſſizes, ſhall not 
be redrefſcd at the Council-Table, 35 Eaw. 3. 14. 
pl. 28. v:4. antea rationem qQuare non. 

Upon Commiltions of Oyer and Termincr by 
Lulſticcs of the Peace, the judgment given 9 them 
ſhall be redrcfſed in ban. regis, 29 Edw.,z.30. 5 
Marie, brev. Commiſſions 25. 

Buc Error lies not upon a taing done before 
the Iuſtices of the Peace, 4 Hen. 6. 24. Martin, 
For ſuch things are not accounted judgments, 
but may be riCtinicd in fone caſes upon a mo- 
tion made to thit power. 

But Erxor was brought upon an Utlaw ry, UuPp- 
on an Indictment taken before luftices ot the 
Pezce, 11 Hen. 4. 53. For an Ouilawiy is a kind 
of a judgment pv, cn by the Coroner, thaugh the 
Indictment purded bilore them, 


"M 
CG & 
£, CO 


Oyer and 
Terminer: 


Judgment 


abb Ervor. 


Conu- —Conufance of pleas granted to a City or Village 
ſance corporate, their judgment ſhall be redreſſed in 
grantedto p Regis. 


obo Or to a Body Natural, and not Corporate ; 


corporates 'for ſuch are judgments ayon pleading . 
For a judgment in Cheſter Error lies in Ban.Re- 


gis, Coke 2. past 89. B. 19 Hen. 6. 12. 6 Hen. 
4. 9. pl. 30. 

But note, in a Writ of Error upon a Judgment 
givenin Cheſter, day thall be given for fo lovg 
time that three Counties may be held there, be- 
fore the return of the Writ in Ba#, Regrs, with- 
in the which time the Juſtices or Lieutenant of 
the ſame County may redreſs the Error by the u- 
ſuage of the ſaid County, Regiſt. orig. 17. A. if 
they pleaſe. 

But in a Writ of Error upon a Writ of Error 
depending there, they have no ſuch power ; but 
the Record and the proceſs ought to be remanded 
at the firſt County or Court into B2n. Regs, Ke- 
gift. orig, 17. A. Lib.intra. 290. A. ſed. r. Cheſter, 

And by uſuage in the fame County of. Cheſter, 
nine County-Courts ſhall be held one year, and 
clght another year, &c. Regiſt. orig. 17. A. 

The uſyage is to have a Writ out of the Chan- 
cery retornable in Ban. Regis ; for Writs of Er- 
Fn are excepted i in the Charters granted to Ches 
-ffers 

And in this Error there, the Juſiices may a- 
ward a Scire facias again(t the Defendant, return- 
able at the next County, and it the Judgement 
be afhrm2d , the party may have a ſpecial 
Writ of Error, reciting the former Writ, and 

have 


Note, 


Error. 


have the Records and Proceſs of both Judg- 
ments removed in Ban. Regis, there to be exa- 
mined, and a Scire facias awarded againſt the 
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Teitenant ad audiendum errores; for otherwiſe 


the party (hall nor be reſtored to that which he 
loſt, 15 El:z. Dyer 321. pl. 20. 21 Hen. 7. 34. pl. 


32. Ftnenx, 34 Hen. 6.42. 6 Hen. 4. S: pl.36. 


Lib. intra, 290. B. ſed. 1, Cheſter. 

And by 18 Eliz. Dyer 345. pl. 6. if the judg- 
ment be reverſed, the party ſhall be reſtored , 
and the Judges there forfeit to the King 1co I, 
although the Judgment was given by their Prede- 
ceflors. 

But then it is not intended of Error in fact, 
but only of Error within the Record or Proceſs, 
No. Lib. intra, 231. A. ſed. 2. 

Upon a Claim allowed by the Juſtices of the 


Foref;, 


Foreli, Error lies upon it in B2z#. Regis, 21 


Edw. >, 48. pl. 70, For ſuch Allowance is a 
Judgment in its nature. 

It exoncous Judgment be given in the Stanna- 
ries, it ſhall be redrefſed tirlt before the Warden 
of the Stannaries, and after, betore the Council 
of the Prince, and after, before the King himſelf, 
35 lupream Judge. It ſeems at the Council- Ta- 
vie, and not in the Kings Bench. 

Paſch. 7. Fac. Regis. per Flemming chief Ju- 
ſtice, a Writ of Error or falſe judgment lies not 
upon judgment given in the Court of the Stan- 
naries, as Was reſolved by all the Jullices : and 
it ſeerns the reaſon is, becauſe it is but an Englith 
Court, and not a Court of Record. 


judgment 


Stannaries 


Cuſtom. 


London, 


Note, 


Error. 
Judgment in the County Palatine of Durham 


ſhall be redrcfſed by a Writ of Error there, and | 


upon Error in this ſecond judgment, Error lies 

in Bay, Regi., or in Com. Ban. Nat. br, 21.6. 

14 Edw. 3. Error 6. 8 Eliz. Dyer 250. pl. $6. 
Judgment in Londox, viz. before the Mayor, 


ſhall be redreſſed in Com. Ban. or Ban, Regis, 


Nat, br. 20. E. 23, 4. & B. 

But a judgment before the Sheriffs of Londpy, 
ſhall be redreſſed before the Mayor and Aldermen 
in their Huſtings, Nat. br. 22, H, which is the 
higheſt Court. 

And judgment before the Mayor and Sheriff, 
{hall be redreſſed by Commithon directed to cer- 
tain perſons at St. Martins the Great, Nat. br. 23, 
E. 18 Edw. 3.8. 

But by 34 Hen. 6. 42. pl.14. the Mayor and 


Aldermen have forty days to adviſe of their judg- 


ment, and then the Recorder certifies it forth- 
with, if they do not reverſe it. 

Note, this manner of proceeding is given by 
the Stat. of 28 Edw. 3. cap. 10. ſci. that the cr- 
ror ſhall be redrefſcd within the City 3 and if they 
donot redre(s it, then there ſhall be a comm'thon 
and it error be found, they ſhall forteit to the 


party his treble dammages, and to the Ring 1co0 | 
Marks , &c, but by the 1 Hes. 4. cap, 5. their 


Fine is at the diſcretion of the Commiſho- 
ners, 
Judgment given in the Cinque» ports, (hall 
not be redrefied in com, bas. or ban. regis, but 
only by the Warden of the 5 Ports, at the 
Court at Shepewaye, & i falſam fuerit revoca- 
b.tur, & Mijir & furaii cni dedernns Judi- 
| ciung 


Fo 


Ln) 


= ES: ww SD. v.27 g wy 


Error... © | g6sx 


cium fecerint fines & Major deponetnr ab officio , 


23 Eliz, Dyer 376. pl. 23. 


The Writ to the Cinque-ports ſhall be dire&- 
ed Cuſtodi quinque portuum, vide 30 Hen, 6.6. 
Pole. | | 
But 3o He#.6. 6. the Barons of the five Ports 
are Judges there. 

Upon a Cuſtom in Village or Town to hold in Village: 
all manner of Pleas, -and a judgment thereupon 
given, error lies in ban. regis, 21 Eaw. 3.40. 


37 Aſſize pl. 5. Nat. br. 20, D. 2 Hen. 7. 19. 


pl. 4. 1$ Edw. 4. 12. Mich, 10 Jac. ban. regis, 
Godſon verſus Duffeild. 

Or in com. ban. Nat. br. 20. D. C—_ 
Judgment in the Marſhalſey ſhall only be re- T8": 
drefſcd in ban. regis, per 5 Edw. 3. cap.2. 10 RR 

Edw, 3, cap. 3. Lib, intra, 297. coram ipſo | 

7; a. 
Judgment in Court of Pypowders ſhall be re- Pypowder 
dreſſed in ban. regir, or com. ban. Nat, br. 20. D, 


Who ſhall have a Writ of Error. 


He that confeſſes the Action ſhall not havea prries: 
Writ of crror againſt his own confcſſion , Nat. 
br..21, K. 34 Fen. 6. 41. For he hath loſt all 
that advantage by his confeſſion, 

Conufor ot a Statute thall have a Writ of Conufor, 
error if execution be not well ſued out againtt 
him, 18 Eaw, 3.25. for to overthrow the 6xe- 
cution. 

And although hc were outlawed ( if he be 
pardoned). for then he is enabled again to fue. 29. 

Aſſize 47. Nat, br.22. B.. 


ee Ee 
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Corpora- 
tone 


Diſclain. 


N91n-Tts 
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Error. 


A Corporation ſhall have a Writ of Error 
jointly for a: judgment given againſt them, but 
no fingle perſon of them, 21 Edw. 4: 58. 
Towneſes:1., For they are all but one body, and 
cannot ſever, nor be ſevered in pleading, or in 
being impleaded. HR 

He that diſclaims ſhall not have it , Nat, br, 
22.C, Coke. 8. part 6. B, & 62. A. vis. the| 
thing ſued for, whereupon judgment is gi- 
Ven. 

But if one plead Nox-Texure, and it be 
found againſt him, yet he hall have it , 6 Edw, 
3+ I55. pl. 17. Nat. br. 23, C, For that is buta | 
plea to the Action, 

A brought a Precipe again B, who infeoffs 
C, jadgment is given for A, yet Þ ſhall have 
error, 21 Edw.3.53. 12 Aſize 41. 20. of Af- | 
lize, 2, $0 Aſſize 3. Coke 1. part. 111s Alba- 
ies caſe 3 becauſe the judgment is againſt him, 
and not the Feoftee. 

Judgment was given againſt the Defendant 


in debt, and after, becauſe he paid it not, nor 


rendred his Body , &c. judgment - was given 


upon a Scire facias againſt the Bail, and they 


all join in a Writ of error , and therefore held 
not good, becauſe one of them is not party to 
the judgment givenagainft the other , Mich. g. 
ac, Regis, Wildgoofe againſt Duportz but they 


are diſtin and feveral judgments, given againſt 


them ſeverally, and ought to have ſeveral Writs 
ot error, 

Trefpaſs againſt two, where orie was within 
age, and appears by Attorney , and judgment 
Luod capiantur, they join in a Writ of crror, we 

cauſe 


Ervor. g6r 


| cauſe the judgment is entire , Hil. 9. Fac. Bar. 
Regis, Orme & Bird; and good, though the 


judgment was well given againſt one of them, 
Surviving joint-tenant ſhall have crror of all Survivor. 

the judgment given againſt both ; for he is only 

now concerned, 19 Edw.3. Error 1. 19. Aſize 

ph. Ss, | 


Two outlawed upon a Capias in Rediſſeifin Outlawed. 


with force, one (hall have error fole, 8 Hez. 4. 


3. For the Outlawry is as two Outlawries, vis. 
againſt each one of them particularly. en, 
Judgment againſt two in conſpiracy, one dies, Conſpire- 
the other ſhall have a Writ of error, 24 Eaw. 3. 
76. pl. 99. elſe it would be miſchievous to him, 
if the judgment be erroneous, it he may not re- 
verſe it. | 
Mich. 30, & 31 Eliz, ban. regis, Pigot being an 
Infant, and another levies a fine,Pzgor ſole brought Infant. 
error, and good 3 for this is;error in fat, there- 
fore it ſhall be brought by him it moſt concerns, 
which here is the Infant. 
If one makes a Retraxit, viz. upon the Roll, x:traxhty 


|  thathe will not proceed, yet he ſhall have error, 


Coke. 8.part 62. A. Beechers caſe. For the Re- 
traxit was but till the judgment. 

The King ſhall have error, 15 Edw, 3. Er. Reverſion, 
r97 72, and that is but reafonable. p 

He in reverfion diſſeiſes two joint- Tenants for 
Life, and ſuffers an erroneous recovery, the wife 
releaſes with warranty, and dies; this warranty 
isa bar to the Writ of error, becauſe by his own 
AQ he had diſabled himſelf to take benetit of 
the forfeiture, Coke 3. part. 61. A. Lincoln- 


Colledg caſe, 2. De ceſt caſc. ” 
: &-- 


Pray in 
Ayd. 


Patron. 


Garniſhee 


Tenant. 


Youchcc, 


Error. 


A recovers a Moyety of a Mannor againſt B, 
which infeoffs C, Þ, and C makes partition; 8 
dies, his Heir ſhall have a Writ of error, and by 
Newton it A had ifſue a Son and a Daughter by 
one Venter, and another Daughter by another 
Venter, anddiecs , the Son enters, and dies, the 
youngeſt Daughter is found Heirin a Neper 067it, 
they make partition, the cldeft- Daughter ſhall 
Hhavea Writof Error, 19 Her.6. 25. A. For the 
judgment bins her intercſi till it be reverſed. 

Prayer in Aid (hall have a Writ of error, Nat. 
br.21.C. Coke 3. part 3. B. 4 Aſize, pl,7, For 
the praying in Aid is but to fatisfhie his Title 
which he had before. 

Patron alter Aid, Prayer (hall have error, 12 
Hen 8.8, Pollard. For the Judgment concerns 
his Title, notwithſtanding the Aid-Prayer. 

 Garniſkee ſhall have a Writ of error, 21 Hez. 
6.35. B. Paſton, 7 Hen. 6, 41. Coke 5. part. 
99. B Hoes caſe, For he is bound by the judg- 
ment. | 

Garnilhee in Loudsn upon an Attachment ac- 
cording to the Cuſtom, ſhall have crror, 22 Edr. 
4.30, & 31, For the pacgment IS In part apainſk 
him. 

Tenant per Receipt ſhall have error, Coke 3. 
pert, 3. 4 Aſize 7. 20 Eaw. 3. Error 2. For by 
the Receipt he is made party to the Suit, and 
concerned in the judgment. 

- Vouchee (hall have a Writ of error, $ Hen. 4. 
3. .Not, br. 21, C. 4. Aſiz# 7. 17 Ede. 3. Er- 
For 90. Nat. br, 21. M, & 108. A. For by the 
Voucher he is called in, and made a party. 


And 


Ervoy, SE 3 
And the Tenant ſhall have another Writ of Er- | 


ror,8 Hen.4.3.21 & Nat.br.21.C. for tlicy arc {e- 


verally concerned. 
But if the Vouchee releaſe before Error 
brought, the Tenant ſhall not have it, 17 Edw. 


2. Recovery in value 32. for by the releaſe he is 
barred, viz.arcleaſe of Errors, or of his right, 


Heir general (hall have a Writ of Error, 20 
Edw. 4.13. Lib. Intra. 269. A. Sed. 1. for he is 
prejudiced by the Judgment. 

And it the Ancelior be outlawed of Felony, Feir genes 


he, viz, the Heir (hall have it, Nat. br, 21. N, viz, 


to reveile the Outlawry, and to gain his own in- 
tereſt, 

But not for High Trcafon, per 18 Elisz. cap. 2, 
becauſe thereby the blood is corrupt and difablcd. 

The Heir ſpecial ſhall have it for the Lands to Heir ſpe- 
which he is heir, 3 Hen. 4.19. Neat.br. 21. K. g al 
Hen. 6.47. 1 Marie Dyer 90. pl. 5. but he mutt 
have a ſpeck Writ, as It teems. 

Executor ſhall have Error upon judgment for Executor: 
debt or dammages, Nat.br.21. M, given againſi 
the Teſtator, for the regaining of the Tcllators 
eliate. 

Although that he be Executor ak Biſhop, 
Parſon, or other fole Corporation, Nat.br. 22. 4. 
Coke 4. part. 65. A.Fulwoods calc, S Hen, 6 25. 
A, Martin, for that makes no difference in the 
cale. | | 

| And this upon the Statute of 29 Eliz. cap. 5. 
Cebe 6, part. fol. ult, Executor (hall have error 
upon an Outlawry ot the Teltator, and reltitu- 
tion of the goods loli by the Outlawry, i1 Hen, 
4.65. pl.22. 5 Law. 4. 7: 

og Although 
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Admini- 
ftrator. 


Succcilor. 


Ring. 
Biikop. 


Reverſon; 


ErYroy. 


- Although that the Outlawry be ſor Felony 
Coke 5. part.111.A.vid, antea. 


Adminiſtrator ſhall have error in the fame | 


manner as Exccutor ſhall have, Nat.br. 21. M, 6 


_ Eaw. 6. Pyer 76.pl.31. for he hath the ſame in- 


terefi in the Inteſtates perſonal cfiate. 

A Succc flor ſhall have error for a thing which 
toucheth the Succeſſion ,, toa thing whereof heis 
ſo, Nat. br.22,A. 16 Edw.3. Error 69, 8 Hen.6, 
25. A.Martin, 

The King collates A to a Chappel , zeaink 
whom an Action is brought, 4 reſigns to the 
King, the Ring collates B, Judgment i is given pro 
querente, Þ (hall have Error, 15 Edw. 3.Error 7. 
I5 Aſize 8. tor now the intereti concerns him. 

But for Debt or Dammages recovered againſi 
a Biſhop, &c. or againli any Secular ſole Corpo- 


ration, the Succcflor (ſhall not have Error, Nat.br. 


22A, for the dammages concern the Executor 
and not the Succeſſor, and fo he hath no right to 
ſue. 

He in Revearhion after the particular eſtate end- 
ed (hall have Error at Common Law, and not 
before, Coke 3 part.4. A, 21 Hen. 6. 29. Newton, 


| ; Hen. 4+. .32 Edw.3. Error 73.4 Hen. 8.Dyer 6, 


fl. 5. com.24.Þ.Weſton , for betore he 1s not con- 
cerned in the Judgment, 


And fer 9 hich. 2, cap, 3. he ſhall TT it 6 


zivg the Eſtate for life, Poke 3.part. 4.22 Edw. 4 


51.4.Vaviſor,”-$. H ſen.4:6: 12 Hen. 8.9, A. Bru. 
ae, And th15 fecms reaforable, for he may be 
prejudiced by the delay. ©. 

And by «quity he in the remainder ſhall have it, 
Nat.br.1co.d.1 Marie, Dyer g0epl.$. 


But 
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But at Common Law the Donor in tail (hall 
not have it altogether, com.241.B. ©. 

And yet he ſhall not have Error during the 
_ eſtate Tail, becauſe he is not within the Statute of 
9 Rich, 2, cap. 3 . Coke 3, part. 61, A. Lincoln 
Colledge cafe, & I ©. part.4.4. B. Portingtons caſe. 

But pon the ER ate tail ended he (hall have it, 
becauſe the Law reſerves the reverſion 'in the 
Donor, Coke 3. part. 3.B 

And although Tenant in tail ſuffered a Com- 
mon Recovery, and releaſed Errors, and yet 
brings error and is barred, and dies without ifſue ; 
yet the Donor or he in Remainder ſhall have Er- 
ror, 3 Eliz, Dyer 188. pl, 9, toreverſe the Re- 
covery ; for it that be exroncous, then the Eftate. 
tail is not barred by it. 

Note, regularly no joe ſhall have Error, Efttanger. 
22 Edw.4.31. per Brian, viz. a Stranger to the 
ar an but this holds not always: 

Conulor aliens, Execution is ſued erroneouſly, Conuſor: 
the Alicnee ſhall have error, Nat.br.22.B, 4 Hen. 

8. Dyer 1. pl. 5. 17 Aſize, 24. 18 Edw. 3. 25, 
p!. 17. Crooke,6 Hen.S, w A.Pollard; tor his title 
15 concerned, 

A claims wood in a Foreſt, and this allowed Tenane. 

before two Jultices of the Foreft, B, + C, which 
claim Eftovers , brought a writ of Error in Bar. 
Regis, 21 Ed, 3 . 49, pl.70.and good to reverſe 
this allowance, which i5 in nature of a Judgtnenf, 
and binds their right to the Eftovers, 

The Tenant ina Precipe enfeoffs B, Judgment 

piven pro quer.B (hall have Error for the miſchicf, 
That may fall to him by the Judgment, 21 Eaw. 3. 
$3.21 Aſize4t, 20 Aſize2. 50 Aſize3. 
| G g 2 But 
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Error. 
But quere 50 Aſſize 3. if the Tenant in the 


Precipe aliens to B, which releaſes to the Feoffor 


for lite, and judgment pro querente, if B (hall 
have Error, per 9 Kich,2.cap.3. It ſeems he ſhall, 
for all his intereſt is not gone by thereleaſe. 

Where the King is party to the judgment,there 
ſhall be Error againſt him but not before Peti- 
tion made to the King, Paſch. 12 Fac. Ban, Regy, 
Davies caſe, 23 Edw. 3.12. pl.14. 18 Hen. 6.17, 
22 Edw.3. 3, pl.25. 24 Edw. 35. pl. 43. for it 
may be, that upon the Petition the King will let 
the judgment be reverſed without Suit ; and it is 
not tit to ſue the King, where one may have right 
of him for asking it without ſuit. 


The Writ of Ervor, 


The Writ ought to make Mention of him, 
which was ſummoned and ſevered, 9 Hen.6.38, 
13. becauſe he was once party to the ſuit, 


An Action of Covenant is brought againſi 4. 


as Ajhignee, and judgment given againfi him » he 


brought Error, the Writ needs not mention him 


as Ailipnce, becauſe this Addition was not of 
{ubltance, 19. Eliz. Dyer 356. pl.41. ©. for then 
ne multi be called Lefſee, which properly he is 
not but by conliruction of Law. 


The 


Th 


F-: 


Ervroyr. 


The Proceſs in Error, 1. Upon Judgment in Tre- 
land, 2. Upon a Bill ſealed. 3. Judgment in 
another Court. 

Error brought upon a Judgment given in Ban, 

Repu in Ireland, there ſhall bea Scire facias in the 

Writ of Error againſt him that had the judg- 


ment; for by Sharde this is theuſage , and in no 


other manner, 34 Aſize pl. 7.and it is dangerous 
co alter the ancient practice ot proceedings in Law. 

In Error upon a Bill ſealed, there (hall be a 
Scire facias againſt the Jultices, which ſcaled it, a4 


 cognoſcend, Sigilla,&c, per Weſtm, 2. cap. 31. Lib, 


Intrg, 2293, C. $eG.1. 11 Hex.4.92. This is where 
Error is brought upon a Bill ot EXCePptions, 
But the Juſtices may deliver it in Court by 


* their own hands, 11 He#.4.52.92. and then there 
{hall be no Sctre facias , tor hereky they acknow- 


ledge their hands. 

The Proceſs in a writ of Error againſt the 
Judges, to whom the Writ is diredted, is Alias, 
Pluries, and Attachment, Nat. br.22. G. if they 
do not certific the Record which 1s before them. 

When the Record is removed after Errors 
aſhencd, the Plaintiff ſhall have a Scire facias a- 
gain(i the Dcfendant ad audiend. Errores, Nat.br. 
22 FE. 10 Edw.4.13, 3 Eliz.Dyer 195: pl. 38. & 


_ 201. pl.63. 17 Edw.3.5. This is to give him ro- 


tice that the Record | is removed, and of his pro- 
ceeding thereupon. 

And upon two Nihils a Nox eſt invents re- 
turned, the Court ſhall come to examination of 
the errors, 3 Eliz, 201. pl. 63. without the De- 
fendants in the writ of Errors appearance. 


G eg 3 = ur 


Ireland. 


Bil! ſealed. 


Proceis. 


Errors #b& 
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But until Exror alligned the party ſhall not 
have a Scire facias , 24 Edw. 3.31. pl. 8. forit is 
£o no purpoſe, for his apPCarance | is to hear the 
caule, 

And if he affign that for Error , which the 
Court takes clearly to be no error , he (hall not 
nave a Scire facias, 18 Hen.6. 17. for that would 
Bc to trouble the Court to no purpole 3 but. it It 
be colourable it is otherwile. 

But in Error brought againſt the King, there 
ihall be no Scire facias, becauſe the King 1s in- 

| tended to be always in Court,Nat.br.21.H. cither 
himſclt or his Counſel, for the Judges are of his 


Counſel, 
Againſt The Writ needs not mention the names of the 
whom a Tertenants, becauſe it is of common form uſed 
Sct. fac. in 


Errorſhay oherwiſe, 8 Hen, 4.17. pl.3- andthe naming of 
be ſwed, ACM is not materia). 
It the Sheriff return that the Heir is not. 
in his Bailywick, and the Tertenant (hews that 
he is in another County , there ſhall go a Scire 
Facias into that other County, 8 Her. 4.18. pl. 3. 
B. it he remove out of that into another, if 
another Scire facias {hall iſſue, and ſo till he 
| is found. | 
Tertenant JIf a Recoverer make a Feoffmert, and die 
without Beir, it ſeems there that a Se're facias 
ljes againſt the Tertenant only, and a Writ of 
Error, 8 Hen. 4.17.pl.3. 9 Hen. 6.49.B. pl.30c. 
2. whether not againfi the Lord by Eſchcat alfo, 
becauſe he comes in by virtue of the Judg- 
ment. _ 

Fortes But the 9 Hey. 6.46.Þ. pl.30. a Writ of Error 

Judgment. lizs againſt none but the party, or them that are 


privy 


Other 
County. 


privy to the former Judgment. ©. if not again 
privities in Law as well as in fac. 


47. 


| 


Gardein in right of the ward recovers in a Garden | 
Duare Impedit, and dies, the Defendant brought right. 


Error and a Scire facias againſt the Heir of the 
Recoverer, and apain(t the Reir of him from 
whoſe right he took his title , and againſt the In- 
cumbent, without naming the Exccutorz yet 
good, becauſe he recovers as Gard:in in right 
but the contrary as Gardein in deed, 8 Hey. 6. 
35-pl.t. for there it ſeems the Exccutor is con- 
cerned, for the wardſhip is a Chatte], 

Error upon falſe Judgment in Oxford, viz. for 
Land, the party being dead that hath the Judp- 
ment, there ſhall go a Scire facias as well again 
the Heir of the Recoverer , as againſi the Ter- 
tenant, 8 Hen. 4, 18, pl.3. 

A Scire faci#s needs not be ſucd againſt the 
Tertenant before the Judgment be reverſed , 47 
Edw.3.7. for before that the Tertcnants eſtate is 
not fiirred. 

But before that he enter, he ſhall have a Scire 
facias againſt the Tertenant, for otherwiſe he hall 
be a Diſſeiſor, 4 Hen. 7.10. 47 Edw.3.7. but by 
the Scire factias it appears that he enters not as a 
Difſeifor. 

- But if the Recoverer make a Feoffment to his 
own uſe, and then the Judgment be reverſed, 
there needs no Scire facias againſt the Feoft-e; tor 
this is aided per the Stat. of 1 Rich.3.25 Hen. 8.2. 

Error upon an Outlawry in Felony,the Plaiatift 


ought to havea Scire facias fo all the Lords, me- { 
diate or immediate, 7 Hex.7.5. 53. 4 Eaw.4. 10. 
11 Hex.4,becaulc they are intitled by thcOutiawry. 

| G'g 4 And 
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Error. 


And alfo againſi the party, at whoſe Suit and 
the Tertenants, Lib. Intra..z08 B, Sed.z. 

And ina writ of Error, if the Plaintiff haſten 
not his Suit, the Defendant ſhall have a Scire 
facias 2g3infi the Plaintiff, to ſhew cauſe why he 
ſhould not have Exccution, 24 Edw 3.24. g Hex, 
6.13-0r elſe he may procecd | In Cone to have the 
Judgment athrmed. 

And in ſuch caſe upon two Nicvzls returned, 
the Defendant ſhall have execution, but after thi; 
the Plaintiff ſhall have a Scire facizs, g Hen. 6.13. 


H. for then it ſcems to be too late, 


Dimmanticn in FTE, I. by whom: ; 2. 14 what 


as .< 


caſes 3.3. 4t what time. 


I- The Plaintiff in Error may alledge Dimi- 
nution, Nat.br.25. A. that is, alledge that a whole 
Record is not removed. 

The Defendant may do it alſo, 28 Hey. 6. 14, 
15 Eliz. Dyer 321.pl. 21, for if the Record be 
not wholly removes: the Court cannot judge of 
It, norcan the parties tell how to atſiga Errors ; 
But this allcdging of Diminution is now ulcd 
molily for delay. 

_ 2, Errorupon a Judgment in Loudon, the Re- _ 
corder certiftics the Record; yet heis held to do 
accordipg to the cuſliome. Pere, if Diminution 
ſhall be alledged , 34 Fen. 6. 42 it fees it 
ſhould. 

When all che Record is not r:moved Dimi nU- 


tion may be alledged, Nat.hr,25. 4. vide the Writ 
Licres 


Dimi- 


Error. 


Diminution may be alledged in 
1. The Efſoin, Lib.Intra.290.C,Se.1. I Hen 
a; 
n 2, Continuance of the Jury, Lib. Intra. 290. #4 
Sed. Zo | 

3. Words intitle in Afſſize, Lib, intra. 290. D. 
ſect. Z. or aty chirg material in the Doay” of the 
Record. 

Diminution ſhall not be alledged upon a Bill 
ſ:aled, becauſe the bill is not of Record, 11 Hes. 
4.52. Hull, &- 65. but is given in to the Court 
by him that takes the Exceptions, 


4/3 


3. Aﬀter in null» et erratum pleaded in another Dininurt. 
Term, the Fliirtitt may not alledge Diminution , on. 


28 Hen. 6.11. for then he hath pleaded © the 
Record as it Is, and acknowledged: :t tove rightly 
removed, 

But the Dcfendant may, 28 Hen.6. 11. for he 
hath done nothing to conclude himlelf. | 

But per 7 Fdw. 4.25. Error 45. the Defendant 

may not. ©. 

But Coke 5. part, 37. B. Biſhops caſe , after i 
ill eft erratum pleaded, no Dimivution (hall be 
alledged by either party for it it ſhould be ſut- 
tcred, it would cauſe great delay. 

The Plaintiff tothe Writ before that he ailigns 
Errors, or a Scire facias ad audiend. errores may 
alledge diminution, and by this means the Deten- 
dant may not datraada alledge Diminution , 16 


Eliz. Dyer 339. pl. 18, vide 13 Flen. 4 Error 92. 


bccauſe it is done already, and it ſeems it may not 
be twice done. 


But note, that the D- ſe dant after that te had Note- 


T2 P_Reo's in che Writ, alledged Dimirution, a 
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Aſſign 
Errors, 


Gonuſor. 


P.Kecutor, 


Error. 


The Plaintiff may not alledge Diminution for 
any Error in fac after a Scire facia awarded, 22 
Edw. 4.45. but only for matter in Law for the 
Scire facias admits the matter of fact to be right. 


The Aſi ignment of Errors, 1. by whom; 2. at 
what time; 3, upon what Record: ; 4..of 
gr 1 things. 


Aſhgnment of Errors i is in place of a Decl3- 
ration, 9 Edw. 4.32. for therein the Plaintiff de-_ 
clares, why the Defendant ſhould not have execu- 
tion upon his Judgment. 

If one brings a Writ of Error,and he and ano- 
ther aſhgn Errors, this is good, as to him that 
brought the Writ of Error , and void as to the 
other, for that was but ſuperfluous z» but if two 
brought error, and one athign crrors , this is not 
good to either, becauſe the Writ wasjoynt, Mich. 
9 fac. in the Chequer Chamber , Shakely verſus 
Porter. 

Conuſor of a Fine ſhall not aſſign error in the 
Conuſance to reverſe his own Fine , which is his 
own a&; neither the Conuſee in the Grant and 
Render, which is his a& ; neither the Recoverer 
in the Recovery, Coke 5. part. 39. B, for they 
ought not to defeat , but to maintain their own 
acts. 

Executor in Exror by him upon a Judgment 
given againſt him, ſhall not aſhgn for error , that 
the debt was but upon a ſimple Contract, "Com. 
182.4,10 Hen. 6.24. for he might have pleaded 
it in barr of the AQtion, 


Party 
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_ Party ſhall not ſhew error in Proceſs , unle(s he Party 
ihews that it is for his advantage in his profecu- 
tion, 7 os þ 23. Coke 8. part, 59.A.Nat.br.21.. 
But may ierwaids (hew that the Judgment 1s 
erroneous by reaſon of ſuch Error, Coke &. part. 
59. A. Beechers caſe, 14 Eliz. Dyer 3158. pl. gg. 
and then is his proper time to doit. 
Reverfioner not being made a party ſhall not Reverſio- 
aſbgn for Error, that the Sheriff made a werrant Pr: 
to the Baily to make a pannel] where the party was 
ouiſdable, 3 Hey. 4.6. for the trial concerns him 
not. 

The Succeſſor ſhall a(fign for error, that his Suc<cllor. 
Predcecefſor was but named Gardcin, 15 Edw. 3. 
Error 7, where he ought to have bien otherwile 
Named. 

Error ſhall be :Gned before a Scire facias (hall $:irc fac. 

| be awarded, 24 Ear. 3. 31. pl. 8. for that is the 
ground of the Scire facias. 

| For after a Scire fucius awarded the Flaintiff 

cannot aſſign error in deed, 22 Edw. 4. 45» for 

upon the return of the Scire facias the Detendant 

is to come in, and tohcar theerrors afligned upon 

the Record. 

Upon a Judgment given upon a Demurrer in Demurrer. 
Law, and a Writ to enquire of dammages award- 
£d, a Writ of Error was brought, ant he afligned 
crrors, 17 Edw.3.g. and good, as It kecms. Qrere 
ramen, 

If the Record and the Writ of Error do not Record, 
28rec, Error cannot be aligned upon that Re- 
cord-,: 9. Hey::6: 4.-2 Et;z.- Pyer 180. pt--48. 

28 Hey, 6, 11, for it ſha}l ct be jucgcd to be 
the 
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New Writ 
of Error. 


Erxroy. 


the ſame upon which the Writ of Error was 
brought. 

it the Writ of Error be faulty in ſubſtance, 
errors (hall not be gee upon tne Record, but 
{hall have a new Writ, ©uod coram vobss reſider, 


3 Hea.6.3.@ 26.5 Marie Dyer 164. pl. 58. that 


Falſe 
Judgment 


Error 
without a 


day. 


Bill ſealed, 


is, upon the Record , which is removed, and re- 
mains where thenew Writ is brought. DT 

But if it be falſe Judgment, then there muſt be 
a new Writ to the Suitors, who were the Judges ; 
for it is not of Record, 3 Hen.6.26. 

It Error be put without a day, there ſhall be 
1 new Writ before that error be athgned, 26 Hey. 
6. Scire facias 33. Nat. b-, 20. G. for the old 
Writ is null, and fo the Judgmcnt ſtands as if no 
writ had been brought, 

Upona Bill ſcaled a man ſhall aſhyn error , per 


 Weſtm.2. cap.31. 11 Hen. 4.52. 27 Hen, 8. 15, 


25. Coke 9. part. 13. b. Dowmans caſe, 9 Aſſize 
8.14 Hen. 4: 15. 4 Hen. 6.15. A. Martiz, 33 
Hen. 6.34. Littleton pl.g. 7 Hen.6.37. 10 Hez-7. 
6. 


And if thebill is refuſed to be ſealed, the party 
ſhall have a writ to compel them to ſeal it, Kegift, 
orig.102.A,& B. 

But by Hil} Juſtice it is intended of a thing 
pleaded in Court; for otherwiſe it (hall not be 


| ſealed, for the Judges are not to take notice of 


Ehallenge, 


1te 


Challenge in an Aſſize was put in a bill ſealed, 


and good, 9 Aſize 8. 21 Edw.4.11. 20 Edw. 2 


63. Lib. Intra. 346. C. 27 Hen. $. 24,25. 


Priviledge 
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Priviledge claimed , and not allowed, there Priviledge 
may be a bill ſcaled, 22 Faw. 4 Priviledge £ 
_. Connfance claimed, if the plea be challenged ©omulance 

by one that is not party , there cannot be a bill 
ſealed, 20 Edw. 3. Conuſance 46. for it concerns 
him not. 

A Patent to three to take an Aiſize where two Patent, 
take jt, there may bea billſealed, anderror upon 
it, 29 Aſfze 42. ; 

11 Her. 93. Afſize , the Tenant ſhews that the Bill ſealed, 
Sheriff was beyond Sea, and had a bill ſealed of | 
If, | 
1. Although the bill did bear date aſtcr the 
Record removed yet it is good. 

2. Although the party did not bring it within 
the bill, but the Jultices 3 yet good. 

3. The party ſhall havea writ to the Juſtices, 
commanding them to ſeal It, where they do re- 
fuſe to do it, 

4. A writ to the Juſtices ad cognoſcenda figills, 

vid, antea. 

5, Two Juſtices ſealit, yet one of them may 
deliverit; tor the ſealivg, not the delivery, is the 
principal matter. 

. 6. The party brought a Scire facias ad cop- 
aoſcend. (igila, before the Juſtices come in Court ; 
yet good, for after that they come the bill was of 
Record ab initio, and fo the Scire facias may 
have a good relation. 

Upon a tranſcript of the notc of a Fine crror Tranſcripe 
ſhall be aſhgned, and if Error appears they ſhall 
ſcnd for the note it (elf, and reverſe it, 21 Edw.3, 
24+ 16 Edw,3. Record 35. 40 Aſſize pi. 29. 


For 


Error. 


For otherwiſe perchance the Fine may not be 
ingrofſcd, which may prove milchievous, 1 Marie 
Dyer 85. p!.4. Lib. Intra. 296. A. ſed, 1. Fines, 
Nat. by. 20.:Þ; 

But note, 5 Marie Dyer, Record 79. the Record 
{hall be certified , and no other proclamation ſhall 
be made. This is intended of a Fine with Pro- 


Clamations. 


Priviledge 


Claim. 


Record 
rFemovcd. 


Proclatmnas 
LLONS. 


But 1 Marie, Dyer $9. pl. 4. & contra. Ergo 
guere. 

Upon a tranſcript in Parliament error is aflign- 
ed, tor the Chict  Jultice brought up the Record, 
and reported it Bar. Regis, & Hen, 5, Error 88. 
23 Eliz. Dyer 575. pi. 19. 22 Edw. 3.3.p1.25. 

But ia another Court it is Otherwiſe, 40 Aſſize 
29. Nat. br.20. F, Quere rationem. It ſcems, be- 
caule ail Courts agrce not in one way of procced- 


1ngs. 


Upsgn an award by the Juſtices upon return, 
UPON 2 x writ of Friviledge, no writ of Error lies, 
Coke 8 . part. 127.B. cate of the City of Lozdox 
for tis 1s no judginent upon Record. 

Upon allowance of claim by the Jultices of 
the Foreſt, 21 Edw. 3.48. pl. 70. error lies, vid. 
aiiea, for it is in nature of a Judgment. 

aps 1a Judpmcnt in an2nnuity, and after that 
a Judgment in a Scire facias upon the judgment ; 


Error is brought upon the former judgment, the 


Record (hall be removed, 11 He. 4.4. viz. the 
wiole Record, as it ſcems, | 

Error upon a Fine with proclamations , the 
prociametiuns thail be ccrittied, Com.265. A.Faſhes 
calc; lor they are part of the Record by virtue 
ot the Statute, 


A 


and ſo nocompleat judgment. 
| _ Soina Formedon , 12 Elis, Dyer2g1. pl.67, ,,, 
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A Writ of Error ſhall not be awarded until the Award, 
final judgment be given, Coke 11. part.q0.A.Met- 
calfs caſe, 7 Rich. 2. Error 68, tor the tenour of 
the Writ ſuppoſeth the judgment to be given. 
Unleſs the Award be ad grave dampuum, Coke 
_ 11.part.41.4, Metcalfs caſe ; for then it ſeems 
a neccflity to grant it before, 
As in Debt againſt many by ſeveral Preciper, 
and judgment is given againſt one, he ſhall have 
error, and the plcadings ſhall be ſeveral from the 
original, andif Error be in the original , zexore 
tantum (hall be certified, Coke. 11. part.41,4, 
Judgment in an Account quod computet, errox Account. 
lies not until the tinal judgment, Coke 11. part, 
38.B, 21 Eaw. 3.9. 1 Hen. 7. 2.B. for the judg- 
ment is not perfeCt and entire before, nor the Re- 
cord made up. 


When an Action of Treſpaſs is in part ideter. Treſpaſs. | 


mined, error lies not until it be determined all, 
32 Hen. 6. 5.pl.5. 36 Hen.6. Coke 11. part. 39.B. 
tor before the whole Action is net determined, 


Coke 11. part.39.B. 
 _ So in Treſpaſs againſt two, 34 Hen. 6, 41. Treſpaſs, 
pl.g. | 

So in a 2uere Impedit, 34 Hen:6.41. Quare 


So in Partition, Mich, 40,@ 41 Eliz.Com.Ban, Inpedit. 


Counteſs of Warwick, againſt Henry Lord Barks Fartition- 
{ey. All upon the lame ground. 
lf error be brought before the fourth day in Day. 
Com.Ban, yet it is good, becauſe of Record at the 
Commencement, - 34 Hen,6. 2nere, whether fo 
in Þ.anco Regis, 
in 
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"Record. 


Eryvoy. 
In an Affize of Darrein Prefſentment , a Writ 


was awarded to the Biſhop, and the Atlize is for 


damimages, error brought and allowed, 17 Edw. 
3.5. pl. 12. for this was a judgment. 

Error upon a judgment in a Scire facias upon 
a Fine, and no Record removed , but the pro- 
ccedings upon the former judgment , and yet 
good, 20 Edw. Error 2, viz. the Fine which is a 
Judgment in its nature, and the Scirefaczas is but 


to have Exccution upon its yet it ſeems better, it 


" all were removed. 


Precpe 
quad red- 
ate 


Tranſcript 


Statute- 
Merchant. 


Ancient 
Demeant. 


Upon a Precipe quod reddat judgment is given, 
and error brought 3 the original, nor the judicial 
Writ, nor the cffoyn thall be removed, 2 Eaw. 3. 
Error 2. Thorpe 37. Hſſize 5. but only the Record 
of the judgment ; for there the error is only fup- 

poled. 
 Unlcſs Error be aſſigned iv theOriginal,2 4 Edw. 
3.24. and then it mult be removed , vis. the te- 
nour of it. 

And then the tranſcript of the Record only 
thall be removed, 34 Aſize 7. 36 Hen 6.13. for 
theRecord is ſuppoled not to be ErFTUREOUS. 

Error upon an execution upon a Statute-Mer- 
chane, and crror in procels atligned , the original 
{hal lbe removed, 18 Edw. 3. 24. for the original 
is part of the proceſs. 

And it it be of Ancient demcln Lands, the O- 
ripinal (hall be removed, 34+ 4ſize 7. out of 
tat Courts 

But Error upon a judgment in Ireland, the O- 
r:piral thall not be removed,74 Afjize 7.37 Aſſize 
15.t, nchden. Duerc rationem ; iticems, becaule it 
15 a Record of anothes Kingdom: 


E.xxot 


Errov. 


481 


Error lies not upon a Fine or Common reco- Fine and | 


very for falſe Latin, raſure, interlining, mil- A&9veTy* 


entry of the WErene Attorney, Proclamation 
mif-returned, or not return of the Sheritt, 
detault of heart in words, 23 E!z, cap. 3- This 
Statute was made in favour of Fincs, and to ſup- 
port them , becaulc they. are the common Afi i 
rances of the land. 


And by 27 Eliz. cap. 9. this extends to Fines in 
Il ales, and Recoverics thcre. 

Bur if the line be TC NEL Kings Sil- 
ver beentred, it is Error, No. Lib. Intra, 231. A 
ſect. 2. Vis "for the ro Ae of It which 1 is 

Paid pro dicentia concordayai. 

F If a Writ of Covenant be returned before the 
Tetie, this ſhall be amended, Coke 5. part. 5 
Gages caſez for it is the mitprition ot © the 
Clerk. 


The Caption betore the Tlie of the Dedimus, 
is no error, No.Lib. Intra. 255.C. Se ect.11. for the 
ſamereaton. 

Paſch.1. Jacobi Regis, Rot. 4.26. the Countels of 
Bedford againti Fofter , i. Exxor aligned was . 

becauſe the Writ of Covenant was of cigat Mct- 
 ſuages and two Tofts, and the Fine certified is of 
clpht Mcfſuages and two Mcfſuapes, but 7202 alfs 
catur, becauſe the Record hath. relation. to the 
Writ of Covenant. 2. Error «fligned , becaule 
the Indorſcment was Execatio iti brevis patet it 
guadam panella, &vc. where it thould be in qua- 
dam ſchedula 2, fed non allycatur,becaule in ſubſtance 
it is the fame thing, exprefſed by divers names 

Mich, 30 LES Ban. Regis, Anilein &: Steede 
verſus Conaray & Webhe, a Fine was levicd ct 

FN AT 


—— 
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Infancy, 


Feme 
Covert, 


Hushand. 


Error. 


two Tenements, and void, becauſe a Precipe lies 
not of it; this caſe is entred , Hill. Zo Eliz, Roz. 
165.for a/l enemcnt is a thing, incertain,of which 
a Fine cannot be levied, 

infancy good FE. rror inaFine, Nat, br. 21, D. 
{e1.6.16, Þ. 2 > Ricy.3, F, 17 Edw. 3+ $3, pl. 33. 
arty 2. if it be brought during his Mi- 
notity, that he may be inſpected by the Court,and 
1:15 £ oe DICVEQs 

But it he come to ful] age it 15 not for then 
he is not is the ſame condition as he was when he 


3 He 
a 
eek” 


| evied chic Fine, 17 Edw. 3. 53. pl. 33. Greene, 17 


Aſſize pl. 17.nor can it be fo well AY 

And although the other jc a proteRion, yet 
it the FRY be inſpc&«d when he comes to full 
age, hc ſhall have the bentit of his nonage, 22 
Ede 6.1.24. 21 Afize pl. 10, for thc Infant 
could not proceed to r.veirle the Fine during his 
Iotancy, by rcaſon of the proteGton. 

Feme Covert, as Feme ſole, levics a Fine , oy 
{haJl bind all but the Husband , Coke 7. part. 8 

Bedfords caſe, 17 Edw. 3.52; & 78. 7 Hen.4.23. 
becaule as to him the was covert , and could not 
act without him, though not in reſpect of 0- 
thers. 

But ii tie Husband enters and dics, the Fine is 
void without more ſuit to all parties Concernec, 
Coke 7. | ia't. Dd. Bedf- ras caſe , 7 Hen. 4: 2-255 
for that FO Nis difagrecmcnt to his Wives 
act. % | 

But it living the formcr Husband , and ſhe 
fake a ficond Rutband, and they levy a Fine; 
this is utic:ly voirt, becuuſe the fecond Marriage 
is void, 7 Hen 4. 5, Gaſcrimn, 9 Hen 6.34.B, 


þi. 2. 


Error. "=" $80 


pf. 3. This was before the Statute of Fac; a- 
gainit having two wives or two husbands. 

Note, when a thing is amendable before the ye; 
Writ of Error brought, it is atnendable as well 
aſter, and this by a Superiour Court,as well as an 
Ioferiour Court, Coke 8, part. 162, A. Blackg- 
mores caſe; tor the Writ of Error doth not hin- 
der fuch amendments: 

Note, that thoſe things that are not amendable jy, 
and yet vicious, are Errors at this day, for there is 
no other way ©o redreſs the. 

When Judgment is given, but not upon a ver- 
dict of 12. upon Iftue joyned, there are 7 Errors 
not amendable, Coke 8. part. 162. A. Blackamores 
caſe 3 as upon a Judgment by default, by Nihit - 
dicit,non ſum tnforntatus, or upon a Demurrer \CC: 

Vid. fome alt rations by a late Statute temps Cardli 
Secandi, concerning Errors. 

* Want of the Original Writ , No. Lib. Intra, x.Original: 
246.D. | 

Milpriftiun of the form of the Original, falſe 2.Form. 
Latin in ic, or variance trom the Regitter. 

Material variance between the Original and the 3. Counts 
Count or Declaration, as C.J. in the Writ, and 
IW. W.in the Count , Coke 5: part: 37. Biſhops 
cale.-;:-": . 

Jeofail, fault ef Colour , infuthcient pleading, 4+ Picady 
or foine default of the perſon, or of his Coun- 178: 
ſel. 

E rror, Or mniſpcifion of the judges 'n another 
Terin , Miſericordia pro Capiatur, & & contra, 

'® "ohe 8. part. $9.4. 41 Eliz. Dyer 315. pl.9g. 
Want of warrant of Attorney. "> 0: Wan 


} h 2 Frror 


454 ; | Error. 

7. Appeal, Error in pleas of the Crown an nd Appeals. or in 
proceedings upon them, they arc net amenvable, 
or they are excepted out of the Sratuie of A- 
mendmients; and alſo Error in th# cxtgcnt to 
make one to 29 51 rawed, TE oke S. pars. 362. A. 
Blachamores calc, Þr.10. This is in tavour of lite 
and liberty, and property. 

What When Judgmcat is given upon a _verdid of 

things are 12. men, upon iſſue jo yned, therc are 10. Mioprt 

amendavle {ions not to be remecicd or amended , Coke's. 

ares IT part. 163. Blackamores calc, 

1a -oria) Material variance between the Original and the 

ance, Count, CckeF. part. 37. biffpops cafe. 
Thc Original | is Barbars, and the Count is Bare 

baria this is erroneous, Mech. 9 fac. ban. Regs, 
Hirrifon & Feitiplace, for thcy are two (cveral 
names, and fo wy be two feveral perſons. 

Wale -hrous rt in Durrum Appleby, and Flack- 
bridge, ard the Count is ot watic inade in Þar- 
rim A pt eby & Flackbridge Park in La»gton, and 
it is Variance, becauſe therc 2 more in 5Nc Count 

ban in = Wri _ Hill 12 fac, Com. Bzzu, Coun- 
[: i Gt Cumbe) Foe } Ca te, 4nd \fo It-81; :Y OL BE LOr 

CHE Eng he ſar} {:;aA{IfErL. | 
W ia the Original and tne Count aiticrs in the 
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Error 

 Ejeciione firme wants (vi & armis) this is but 
a fault in form; and {hall not itay Judgment afics cx 
Verdict; and then it was alſo {:1d , that thcie 
words arc not material, for it may be Wicnout 
them, 7 Hen. 6.4. 17 Edw. 3.1. &. 

wW hen the Ver Ve 15 Miſtaken. 

The Iffuc was, that within the Mannor of 77ar- 
grave, and it was of the Mannor of Jafteld, dc- 
miſable ! by Copy ot Court Roll, &c. the \ YT UC 
was of the Mannor of TWargrave, and gv0d, bc- 
caule the iſſue. was upon the Cation within the 
Mannor of 1/argrave, Coke 11. part. 19.4. Ne- 
ils caſe 3 but it one Mannor was in one unity; 
and another in another, then it 18 otherways, 
Mich. 11 Fac, Ban, Regis, in th: {ame cafcz for 
”m_ that Jury could not try the ifſuc. 

. Tria.11 Jac. Ban Regis, Morton verſus Or4e, 
"ſolved ina Writ ot Error 1. : 

Infancy during Nonage ſhail be tried by the 
Jultices by inſpection and other proof im Col 
I part.z0. 17 Edw.2. Account [22.45 Ev, 

0.46 P. im. 3- 11, hd Hen, &. aitcx NOR 3:48 by A 
Jury: 
2. It it be dcubtful to the Juſtices, tie Infant 


U>. 


and the Witncfles thall be <xzmined ig Court, 


25 Edw. 3.42, 50 Edw.3 5. 
2, If he beot full age in Actions teas, it. Vi%s 
the ac, fail be tricd where the Lang ies 2.1 
5. 30 Fdw.3. 17.44 £Ei1ze 10, 46 
7. -13 Hen: 4.3: 19 Hen. 6.51; tor the 

1 ad 5 the principal matter. 
"C It it be an Action perfn nal as Fjvefiore 
frme. it {hail be tried where the Action 15 browight, 
21 Edw. 2 7, 3 :Hent. 6+.:40; > "Hen: 6, 4©; 
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4.S$heriffs 
Retorn. 


g+ Jury. 


6, Venzre 
faciase 


7, Verdi. 


&. Action. 


G9,Crown. 


Statutes 
penal, 


50. Law. 


fadgnicnr, 


| Tudze ovght to be d:fendens in mijericordias tor 


Ervoy. 
and fo it was adjudged, becauſe it is rranfitory, 
and not fixt to a place. 


When the Retorn is by the Sheriff, where it 
ought to be by the Coroners , or e coxverſo 3 for 


ſuch is noretorn, becauſe made by a wrong, Ofh- 


cer. 

When the Sheriff puts not kis name to the Re- 
torn of the Jury, as he ought to do; for elle it 
cannot be known to be his Retorn. | 

| When there is no Retorn indorſed upon the 

Venire facizs, (o it the name of the Sheriff be 
not put to the Writ of Inquiry of Dimmages, 
Mich.g Fac. in the Chequer Chamber, Shackty 
verſus Porter, for thele are things of fub- 
{tance. 

When one gives he Verdit that was not r-- 
turned in the Yemire facin, though hehe ſworn, 

When it appears to the Court by all the Record, 
that the Plaintiff had no cauſe of Action ; for the 
Court is tojudge of the Record. 

In Appeal, or Pleas of the Crown. or in aoy 
proceedings upon them. Axtez. 

Or to the Writ, Bill, or Action, 1 Informations, 
upon popular or penal Statutes. 

Error in Law by miiprition of the Judges in 
the judgment entrea tn znother term, Coke 5. 
part. 57.8. Specots caſe; but in ine ſame term it 
m3y, becau fe all that term the judgment 15s in 
the breaſt of the Judges. 

Action upon the Caſe in Cr. Willingfc r2, the 
judgment was, qued defend. capiatur 5 this isEr- 
ror, being but an Action upon the caſe , Tris. g 
Jac. Ban.Regis, Northeot verſus Heywood , ſor thc 


it 


Error. 


it is capiatur only where the Aﬀtion is vi + ar- 
15, in reſpect ot the hne to the King, 

Conceſſum et, where it ſhould be Conſiderations 
eſt 3 this is Error, although there arc 21. Preti- 
dents in my Lord Cokes Reports to the contrary, 
tor by Max Secondary the Books are falſe printed, 
Mich.$. Jac. Ban.Regis, Rot. 641. aud by Will:ams, 
it it be videbitur Curie ; this is crroncous , for 
the Court is nat to vary trom their forms 1 1 {UC 
high matters as Judgment are. 

if it be Captatur againitt the Defendant in an 
Ejedione firms, Mich. 8 Jac Ban.Regis, Rot. 252. 
Dolby VErjus Holbrook, , it ' CxrOr, {Or if (hou! Fi bg 
ideo in miſericordia. | 

Itis ordained per 27 Flig.cap. 8. thit if Error 
be brought in the Chequer upon a 0nde CF TCHTt 10 
Ban. Regis, whey (hall not aliga it in tac Juril? 
dicion of the Court, or in torn of the Writ, 
Return, Plazui, Bill, D-clacation, Pleading, Pro- 


cels, Verdict, 08 Procoedings ; but only intill up- 


on the matter in Law. | | 
And allo ther is a Provilo;, that it (hall be tn 
Debt. Detinue, Account , Covenant , Egedione 
firme, {raverle, Action upon tine Cale; and not 
la other Actions of a higher nature. 

The party cannot thew -rror in Proceſs in 
delay of the Defendant, unleis he ſhew that it is 
for his Gilidvintape, ud chat hes INjUred there- 
by, 7 Edw. 3-25. Coke 8. part. 59. A. Beechers 
cale. 

Nothing that js done contrary to the Otiee of 2 
Jadpe thalt be ailignt tor Error; Nat.br; 21. 6B. 
7 Hen.7« 4. tor ticir Authority thaill wot be qu.- 
itivucd this way. 
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© ov 
\Tety 
y nt, 


<p 


" 


frror. 

Granting of Aid where it ſhould not be, 1s not 
Error, ſo of Receipt, 7 Edw. 4: 12. Ko Edw. 4. 
65:8. :5 Hex. 7.8, 8 Hen.7:9,11.. 14 Hen. 6. 5- 
DI, 2J. but it it be denied where it ala tO De 
grantcd, it is Error for none js prejudiced by 


the former, but by the latter the Detcndant 1 15 


pr C JaGIoes: 


So of Garniſhment, 14 Edw. 4.1.1.3, 
I of OTE of an Attorney, Nat.br,22.D. 
21 Earp. / 2g 
But denial of Aid or Receipt , where it ought 
tobÞ, is Error, Edw. 4.65.B.5 Hen. 7 7.8.8 He # 
7.9.91d, antea 
When the vViſne 1s miſtaken, it is error,fcr there 
15s no right trial. 
Replevin, the Defendant prefer hes to have all 
the Paſture of ſuch a pizce in FF. EXCEPT Com- 
mon for the inhabitants of wo and the Prefcrip- 
fion being traverſe d, tne Jury wis of the Vine of 


v y ih 
brought, becauſe t tne gots ot except] on to the 


4 + w 
itants of D., was'y '01d;, ther-inre this was 
ont in five, Trim 74:..ban.'Regis, i icke) 
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Ervor.-. 

Trove and Converſion brought in Coventry, 

upon not guilty pleaded , the Vilne was De Vi- 
erzeto Civitatis Coventrig, "and this ſhewed tn ar- 
relt of judgment, ſed #9#2 allocatur, and error up- 
on -it brought, and it ſecms that by IWilizams and 
Telvertoxy Juſtices, that it is error; for it thould 
be of Coventry for Vrcinetum is of the Neigh- 
borhood of Coventry, and excludes the City, an 1d 
the Sheriff of the County ought to make it out, 
7 Hen. 6.36. B. 4 Eaw. 4.39.7 Hen. 4.12. v0, In- 
queſt 36. "Dxerc tamen, tor the Court did ad- 
viie tho bringing ofa new Action, and did not 
determine the Queſtion, Paſch, 9g, Jac. Bat. 
Regis, Profier verſus Cliftozr. 

Trefpats tor lopping ot -Wood in Herſlay, the 
Dcicndant pleads that tie Place hops of the 
 Mannor of Mamdez in the Parith of Hrſfy, and 
inc Cuſtom is, that the Copy-l holder may cut, 
ec. and found tor the Pla Intiff, and the Viſoe 
was of Hurſliy, and it was mov: o that it was not 
g00d; for the Pariſh is not certain , becauſe it 
nay comyrehend more Viil+g-s ; 7 was good 
per Cariam, becauſe Hurſlay tai] BE takzn'to be 
a Village ind P Patiin, aria | {hail not oc: intended, 

that there are More Vit 
Ccpt 1t be thewce, C Ear... 3.20: Mich; 9. fac. 
Ban. Regis, brecke vertus Spencer, 

Hill. 9; Fac. Ban. Regis, Savil & Cavendiſo 
Condition-ty Pay Mon) in tne Chu 
the: Parith. of H. and. pleads 
Viſr ;C was of Lk ana _ 


rf 


%. - 
£24 1 WY 


10S 
LY « 


rc!) porch of 
the 


_ 1 
"at LON AT < a] { 1 


nard C0; 


\y 


CIISDTC [1c ${4 
1 


f _ 
© 


TLUIYPSP WIHLLTESO 
TOTS y kb 43:84. 
OE 


s Cond 


S, 
439 
Trover & 
Converſt- 
On. 


Treſpaſs. 


Ti (NE P;11in 5 Rs 


Are 
!tior 


To Pay 
money. 


CCC 


499 
_ Obligati- 
One 


Eje&ment 


Nec >t, 


Frvoy. 


Debt upon an Obligation to perform Cove- 
nants, and declares of the breaking of the Condi- 
tion , becauſe a ſtranger recovered the Land at 
Welt minjter upon a good title, where the Land 
lies in Com. Berks, the Defendant faid that it was 
by Covin , without this, that it was upon a good 
Title,the Plaintiff {aid that it was upon a good Ti- 
tle the Vilne (hall be of the County of Berks, where 
the iſſuc is joined upon the good Title, and where 
the Land lics, but contrary if the iſſue be joined 
upon the Covin z for that is alledged at Weſt- 
miſter, hut it was (aid, if it were a perſonal A- 
(101, it ſhall be where the Recovery is alledged, 
Mich. 9. Jvc. Ran. Regis, Havſaker verius Kirby. 

Fjeiti947 firme of Land in S.&T the Detendant 
pl-ads a F-yFinent of the Land by Deed at S, 
the Plaintiff faid won feoff avit, &c. the Vilne was 
of S. and 7. and good; tor the alledging of the 
Feoffment at S, is idle 3 for it cannOt be but upon 
the Land which is alledged to be in S, and 7. 
Mich, g. fac. Ban. Kegis, and fo the Venue is 
rightly laid there, 

Debt for 201. the Defendant pl2ads that at ano- 
ther time the Plaintiff (ued him in Loxdox, in tuch 
a Pariſh for the ſame debt, and (hews the Record 
certain, &c. and that he had cxcciution in another 
Pariſh, &c. the Plaintift (aid that it was in debt 


 foranother 201. for the which execution was 


awarded abſq; hoc that the plaint and the executi- 
on was for the ſam: 20 1. yer the Viſne ſhall be tn 
both Pariſhes, becauſe the 142 13 as well of thc 

EXCcutionas of the paint, 5 Edw., 4.110: 
A voaches b, woo vouches G, and atter ifſue 
fricd, the tormes Y ougiice, 94. Þ. dics, this fhail 
not 


Error. 


rot be leaded n arreſt of judgment againlt A, but 
tis error, if judgment be given, 21 Hen. 7. $5. 
FT TS Crocke , but if A die, it {ball abate the 
Writ in fad, ibidem. becauſe lic is Defendant , 
and fo no judgment can be g giver. 

In detinue againk A, he prays garniſhmeznt 


2gainſt Þ, which comes and pleads, and they are 


atiflue, A dies, the Writ abatcs, zb:dem. 


Bar in Error. 


451 


No bar to ſay that hs forme Writ depending,'s Feofment 


the Plaintiff did infcotf another 5 for he remains 
Tenant notwithlianding the Feoftinciit, 21 Erw, 
3-53. 20 Aſize 2. - 12 &ſjize 41-. Coke. tr. part 
111. Albanyes calc becauſe the Feoftitent was 
made pendente lite, 

In nullo eft erratum, a good Bar, 25 Hen.6.10, 

o Edw. 4.32. 15 Eliz. Dyer 321.þ1.21.For it de- 
Groyn the very ſuppolal of the Writ. 

But note upon Error in Decd this is no p!ca. 7 
Edw. 4. 16. 9 Eaw. 4.32. 3 Fdw. 6, Dyer 65, 
2 Marie, Dyer. 104. pl. 10. Lib, intra. Rk D. 
fect. x: 2$9. D.ſe&. 1. No, Lib. intra. 253. B. bee 
cauſe that doth not appear upon the Rees od 

Kelcaſe of Errors is a geed Bar, 29 Er. ; 
ror'2. Littietoa 116 Þ, Cache S. par : 1.52. Ah 7215 
cate. 6-Hen. 4:5; $6,:26; 5 Ean £55 JF. x 
the releaſe of Errors makes the jadgincnt Fly 
were it never fo vicioas. 

But a releaſe of Attica rats 1 pre n3151t 1s 
no Bar in error of an Ouilewry, e'S, part. 
152, Littleton, 116. Þ. For the Qutlawry con- 
cerns the Commonwealth, Wiiich 13 li C2nnGe 


be relealtd by 2 private por furs. L; 
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ENVOY: - 
It the Defendant be outlawed in Redifſcitin, a 
releaſe of all demands is no Bar, becauſe the Ori- 
gina] and the Judgment are the proccls upon tie 
Outlawry. '1 Hen, 4-6. 


The Relezſe of the Vouchice (hall bar thc T<c= 
nant, 17 Edz.2. Error 9o, for the Terant veco- 
vers 1n value againſt | 1M, 


Releaſe of Errors by Tenant 1a Tail, 15 IP 
to the iſſue, although it be txizd agi} We, the Tc 


nant in Tail. 3 5 FS Dyer 188. pt. 9, For then- 


Juc in Tail is Aot bound by the judgment ; for the 
iflues derives paramount the tenant in Tail, vis. 
per formam dont, 

But it he in reverſion in Tail diſt_i{.5 Tenant 
in Dowcr, ana fuffers an crroncus ICCOVCLY > 
and Tenant i in Dower releales with werrznty, and 
dics, this is a good Bar, Coke'3. part 60, 61. 
{:incolae Colleage calcz becaulc the recovery cut 
Oft the enta!l. 

A Rcleale of one bars another, wien two arg 
to recover a perſonal thing in refpe&t ot their 
joint-intereſts but when they are to diichage 
themfke;ves , it 15 otherwile, Coke b. part 25. Rud- 
dicks cali. As wiere an Action is brought agiinft 
two jointly to one. thing, -it ſeems it one conicts 
thc con, this (all not bind the oth: T. 

Ii an Adﬀtton be brought againlt two joiaty, and 

2 | 1 grnnt is thereupon had 2gtiall them, and one 

ot them releaſeth errors,” this tha!t not hinder tne 
othcr tobringa Vrit of Shi becauic he 1s £9 
be charged by tae judgment | 

Tie Nu 1, CY it Error, it 15 no plea, that 


his Mintiters have feized tre Land an alels tas Riny 

; F-1 - 5 AT + * A \ By jo Pd p I % S 

arc 3 4 2 2 x SLOT 4 ' F-2. ' Ji L js I\J1 35 hatl 
nvt 


£3 vor. 


Not bc bound by the AG of his Officers without 


bis conſent. Yet ©. it i it be done by an! Officer 
ot rig 


The Judgment in Erpoy, For. the Plaintif}, 
2. For the Defendant. 2H; For both, 


In Error two things are to be done. 1. To 
reveric the judgment, 2. That the party be re- 
{tored to all that he lofi by reaſon: of the judg- 
ment, o Hen. 6. 47. B. Martin, Coke 5. part 39. 
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B. Layer caſe. ©. Whether he ſhall be keeg for 


all his dammages ? It ſeems he hall. 

The judgment was that the Plaintiff ſhould 
not be refiored to ihe. Land , with the mean pro- 
fits, .11 Hen. 4, 93. pl. 49. 9. For a [cveral A- 
Crion lies for the mean profts, 

And 8 Hen, 6. 2. A. Rolfe, that he tall reca- 
ver the Land and the liſues of the Land, that is, 
te protits. 

"he judgment was, Owod judicium reverſetur &: 
2Inalletur .& quod Defendens de intraſione.untruſiy- 
- re, tranf ſareſſ ne & pt convincater, & 4 
poſieſ We amoveatur © capiattr, Oc. quodgue re= 
cordera mittatur in Scaccarium pro executione 04- 
benda, &c. Coke 1. part 40. A. Altonwoads calc. 
1he Action and judgment were tn the Ixche- 
quer. ns 
In2 ®aare Impedit, that the former judgment 


thould vec void, and the Flairtift r{ſtored to all ; 


thar te jolt, 18 & 19 67 19%, Dyer 3 3.5- > . DL. 50 
Gardein recovers in a Dare fon 1pedit 10 Tight 

of the. Ward, the Det {cavant at tall age of rhe 

Ward brought crror , anda vcr re Fa4ci as apainkt 


Afpniſc, 


Informatt- 
ON upon ' 


Intruilon. 


CE bo ar as ae, ns. a. DI 
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Utlawry. 
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Error. 


the Ward, the Ward entitles himſelf by his anci- 
ent right, and found tor him. 1. The judgment 
thall be reverſed againſt the Gardein , and yet the 
Detendant ſhallnot be rcftored, becauſe he is bar- 
red by the plea of the Ward, 9 Hen. 6. 47.;, 
Newton 

The judgment was, that the adament (hall be 
revericd, and that che Plaintiff be reſtored to the 
Land, and to the iſſues taken in the iean time, 9 
Hen. 4. 6. pl. 19. that is, tothe mean profits of 
the Land taker penderie lite. 

The judgment was vponan Utiawry in felony, 
that it ULitlawry (hould be reverſed , and he re- 
fiored at the common Law to all that he had lofi 
by this cauſe, 11 Hew. 4. 53. pl. 32+ 7 Hen. 4 
40. Þ. 

And that he ſhould be reſtored at the Common. 
Law to that he had lofi, 3 Eliz. Dyer 196. p!, 
39: v3. by reaſon of the Owtlawry. 

Error by Executors ot the Teliators being 
utlawed was, that the Utlawry be reverſed, and 
that. they ſhall be reſtored to the goods ot their 
Telatesy ſeized by reaſon of it, 11: Hen. 4. 65. 

24: 

_ (hall be Quod judicium i ſtaret i omn? 
robore per Coke Chiet Juſtice, Paſc. 12. Fac. Bar. 
Regis, Sir John Heydons caſe 3 and yet 21 £4. 
4.44. A. was quod judicium redditum remanebit 
tabile ty peryetunm, nor the form is Ict judgrnent 

e aftirmed. _ 

Ft ulterius coaceſiam et, quod predicius A, rec 
perct verſus prefat. B. 10.1. eidem A. per Curiam 
D: mini Regis bic adjudicat. juxta formam Statuti 
this _ edit, &'c, promiſ is & coſtagiis © dampnis 


Izris 


Fr rov. 
ſuit que ſuſtinuit occaſione dilatationis executionis 
predid. pretextm proſecutionts dicjt brevis Domint 
Regis de errore, &c, Lib. intra. 244. B. ſeq, 3. & 
"24,92; Dy! 

By the Statute of 3 Hen 7. cap. 10. if error be 
(ued before execution; and afterwards be diſcon- 
tinued by default of the party that brings it, or 
he be nonſuited, or judgment affhirmed, the other 
ſhall recover his coſts and dammages by the dil- 
cretion of the Judges, 

An Infant and another levie a Fine, this may 


| be reverſed to the Infant by a Writ of Error, but 


It ſhal] be gocd againſt the; other, Coke 1. part 76. 
B. Bredons caſe. No. Lib, intra. 255. C. ſod. 11, 
For the Fine ſhall ſtand good as far as by Law it 
may. 


Zut if the Husband and Wite levy a Fine of the. 


Land of the Wife, aud they reverie it for Error, 

they (hall be zefiored forthwith, becauſe the Hut- 

band is joyned with his Wite but for conformity, 

C Coby . part 77. B. Cromwels cafe. For the Eliate 
paſſeth only from the Wie. 

": Though Exccution be reverſed, the judgment 
is yet good, Coke 5. part 32, Pettifers caſe; and 
3 new Execution may be caken out. 

A Fine reverſcd for fault in the Proclamations 
only, remains a good Fire at the common Law 3 
for the other is but a Diſcontinuance,4 Eliz.Dyer, 
pl. $4. and 1s nothing to vitiate the Fine. 

: Execution iu Error, 

Lib. intra. 307. C. ſed. 1. 


F IN 15. 


493 


— — — —— — 
— 


Is RctR l - AS Lud ren monemgnrmning te Sofa den ee rs - 2g or on ne 


" " « o « " "7 - % : = 4 . : . PS - __= 4 4 
EG , _ POT EC WOE 19 TE _ an <= FER Megs: th * RY at. I Ls - ELIE 09 


— 


—_— 


Oran C—_— 


A 


4 


